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In his seminal study Ancient Athenian Maritime Courts (Princeton 1973)
E.E. Cohen presented a profound discussion of the dikai emporikai leading to
the provocative conclusion that dikai emporikai were actions accepted every
month (and not heard within a month) in the autumn and winter (and not in the
summer during the sailing season). Cohen’s conclusions have been accepted by
some scholars (e.g. by D.M. MacDowell)' and rejected by others (e.g. by Ph.
Gauthier)?. For my part3,I am impressed by many of Cohen’s discussions but not
convinced by his conclusions, and in this paper I shall adduce some new ar-
guments in favour of the traditional view, viz. that a dike emporike was an
action to be brought within the sailing season and heard within a month after the
magistrate’s acceptance of the complaint.

I
Dikai emporikai as dikai emmenoi

The dikai emporikai belong to the category of dikai eminenoi (Dem.
33.23, cf. Dem. 7.12), but what does it mean that a dike is emimenos? The
traditional view is that a dike emmenos is a private action which has to be brought
to trial within a month4. According to Cohen a preferable definition would be
«suits for which complaints (AnEg1c) were accepted at monthly intervals and ex-

1. Review in CR 26 (1976) 84-85; The Law in Classical Athens (London 1978) 231-32.

2. Review in REG 87 (1974) 424-25; Un commentaire historique des Poroi de Xénophon (Paris
1976) 225.

3. S. Isager and M.H. Hansen Aspects of Athenian Society in the Fourth Century B.C. (Odense
1975) 85-87.

4. References given by Cohen page 23.



168

peditiously decided by a shortened procedure» (page 27). Cohen’s argument runs
as follows: the adjective emmenos has two related meanings (a) «recurring at
monthly intervals» and (b) «encompassing a monthly period» (page 24). Now,
when interpreting the legal term dike emmenos, we have one source clearly indi-
cating which of the two meanings is to be preferred, viz. Dem. 33.23: ai 6¢
AMEeLg Tol¢ Eunoporg Tv dikdv Epunvoi gicty dnod 100 Bondpopidvog HeExpL
tod pouvviyldvog, iva tapaypfipe tdv dikaiwv Tvyxovteg dvaywvtal. Cohen
points out, rightly in my opinion, that, according to Demosthenes, what is ¢/mn-
menos is not the hearing but the /exis, viz. the acceptance by the magistrate of the
complaint 5, and so emmenos must be taken in sense (a) «recurring at monthly
intervals» it is simply impossible to connect lexis with emmenos in sense (b).
Similarly, in Dem. 7.12, the dikai emporikai are described as ai xata pfjva,

meaning trials recurring in a monthly pattern. To this acute interpretation Cohen
adds an argument from analogy (page 33ff), lexgis in ypapai Eeviag were con-

- ducted by the nautodikai on the last day of each month (Harp. s.v. vavtodikat),
and a 8ikn ypéwg had to be brought on the very last day of every month (Ar.
Clouds 1189-91, 1221, Birds 1047). On the other hand, Cohen adduces no evi-
dence that an action had to be brought to trial within thirty days, and he dismisses
expressly the evidence of tpraxooctaiot Sikat as irrelevant because «the few
30-day cases known to us only from the area outside Athens provide no sugges-
tion as to the nature of Athenian monthly suits» (page 40).

There is much to be said for Cohen’s interpretation of the passages he dis-
cusses, but if we accept his new definition of a dike emmenos we are imme-
diately faced with a serious problem. The purpose of the dikai emmenoi was the
speedy settlement of disputes and it is difficult to explain how a procedure beco-
mes expeditious simply by prescribing that complaints are to accepted once every
month. We know that the dikai emmenoi were exempted from the otherwise
obligatory arbitration 6, but this is not enough if the hearing of the case could be
postponed indefinitely without any magistrate being held responsible for the de-
lay. Cohen acknowledges the problem and, after his presentation of the new defi-
nition, he adds some cautious remarks: «it is highly likely that the decision nor-
mally was rendered within 30 days of the introduction of the complaint, probably
within an even shorter period» (page 39). «And it is clear that if the procedure
were to work well, the cases from one month would have to be finished prior to
the acceptance of the lexeis for the next month» (page 40). Cohen, however, is

5. For a discussion of the leass cf, J.H. Lipsius, Das attische Recht und Rechtsverfahren I-1I1
(Leipzig 1905-15) 816-18; A.W.R. Harrison, The Law of Athens II (Oxford 1971) 88-89.

6. Lex. Seg. 310,17 (the dikai xenikai are probably identical with the dikai emporikai). cf.
Cohen pages 35-36, 39-40.
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emphatic that the speedy hearing was only a practical consequence and not a legal
requirement, and he rejects the traditional view that a hearing within thirty days
was an essential element in a dike emmenos.

In my opinion, Cohen is wrong in presenting the two meanings of emmenos
as alternatives and in rejecting that a hearing within 30 days was a statutory
requirement. His account is so clearcut because he has omitted some important
sources to which I shall now draw attention:

Dem. 42.13: kaitot, & Gvopeg dikaotai, Tig ovk oldev LUMV, OTL OHOLWVG
Nl T€ &v T® VOU® yeypappévn kupia &otiv Nuépa kai 1 OO TV aviidikev
ovyxwpnBeica; moAraxKig yap Ev 1€ TOIC VOUOLG YEYPAUMEVNG TPLAKOCTHG
nuépag £tépav Nuiv adtoic ovyywpnoavies £0éucba, tapd te taig apyaic
andoaig kai dikag xai kpioeig avaBaiiovtar toig dvtidikoirg ol dpyovreg
oLYXOPNOAVTOV EKElVOV AAATIAOLG.

Dem. 21.47: éav tig U8piln €ic Tiva... Ypa@écOm npodg tovg Beopoditag
0 Bovlopevog "AOnvaiov olg EEeativ, ol 8¢ BeopobBitan eicayoviov eig v
fAaiav tprakovta Nuepdy ae’ fg dv ypaed, £av un Tt dnuociov KwAY, &l
o0& un, 0tav f| npdtov olov te.

Dem. 24.63: 6n6cotl "ABnvaiov kat’ giocayyeriav éx tiig BovAfic fj viv
gioyv &v 1d deopmtnpio | 10 Lowmov xatateddot, kai pun napadodi i kata-
YVOGLE DTV Tolg Beopn00ETalg LTO Tob YPUUPATE®G TOD KATA TPLTAVEIAV
KaTd TOV eioayyeATiKOV vOopov, 8ed0x0atl toig vopoBEtalg eicayev tovg Ev-
dexa gig 10 dikaotnplov tptdkovl’ fuepdv ae’ f¢ dv ntaparaBwoiv, £av pn
Tt dnpooig kwALY, Edv 8¢ un, 6tav tpdtov olov 1’ 1.

IG IIA46 fr. c: Evdikov Tpt]dkovTa fuep...

In Dem. 42 the speaker states that a time limit stipulated in a contract may
have the same validity as a time limit fixed by law and he adduces two examples
of this general rule: (a) Although thirty days is a period frequently prescribed in
the laws, the parties may agree on some other term. (b) The magistrates may
postpone dikai and kriseis if both parties agree. So we leamn from (b) that the
laws frequently fixed a time limit for the hearing of a case (dikat xai kpiceig),
and in (a) we are told that thirty days was a common time limit stated in the laws.
Admittedly, we are not allowed to combine (a) and (b) and to conclude that the
time limit fixed by law for the hearing of a dike was thirty days, but this informa-
tion can obtained from the other sources quoted above. The law quoted in Dem.
24.63 prescribes that if a person is imprisoned in consequence of an eisangelia to
the council, the Eleven are obliged to arrange a hearing of the case within thirty
days, and according to the law quoted in Dem. 21.47 exactly the same rule ap-
plies in the graphe hybreos. Now, the graphe hybreos was closely related to the
dike aikeias,and in many cases a prosecutor had an option between the two types
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of action 7. We know that the dike aikeias was one of the dikai emmenoi®and
that the graphe hvbreos had to be finished within a month, and it is a plausible
inference that a dike aikeias, like a graphe hybreos, had to be finished within a
month. Finally, on a stele inscribed with a treaty (symbola) between Athens and
Troizen, we hear once more about a time limit of thirty days in connection with
the administration of justice®. Now, since symbola deal mainly with the same kind
of disputes as the dikai emporikai this inscription provides us with one more
indication that a statutory limitation of thirty days may have applied in the dikai
emporikai.

So the laws in Dem. 24.63 and 21.47 provide us with indisputable evidence
that in some public actions, an interval of max thirty days between the complaint
and the trial was a statutory requirement. The passage from the speech Against
Phainippos (Dem. 42) suggests that the same rule applied in some dikai, and the
similarity between the graphe hybreos and the dike aikeias, which was a dike
emmenos, indicates - that the dikai emmenoi were actions, probably accepted
every month by the competent magistrate as maintained by Cohen, but also
subject to the rule that all complaint received in one month had to be heard before
the acceptance of new complaints in the following month. On this interpretation,
we have no difficulty in explaining how a dike emmenos was a speedy proce-
dure.

11
Dikai empon_'ikai heard in the summer

According to Dem. 33.23 (quoted above in part one), dikai emporikai
could be brought only in the period from Boedromion to Mounichion (approxima-
tely from October to April). Paoli emended the text'?, reversing the order of the
months so that dikai emporikai could be brought only in the period from Mouni-
chion to Boedromion i.e. during the sailing season. Paoli’s emendation was
accepted by Gernet and Harrison'!, but Cohen argues in favour of the transmit-
ted text'2 and maintains that the time indication makes perfect sense as it stands:

7. Dem. 54.1 (Against Konon), cf. Isok. 20.5.

8. Arist. Ath. Pol. 52.2. '

9. In Symbdla (Nancy 1972) Ph. Gauthier suggests the following interpretation: «A deux reprises
sont fixés des délais, S jours (i 6) et 30 jours (¢ 57), qui pourraient étre I'un le délai de citation,
I’ autre celui du jugement (cf. Gitzig, Staatsvertrdige, p. 12)» (page 167).

10. U.E. Paoli, «Zur Gerichtszeit der dixat éunopixai im attischen Recht» ZSav 49 (1929)
473-77.

1. L. Gernet, Démosthéne Plaidoyers civils 1 (Paris 1954) 141. Harrison (op. cit. supra n. 5)
86.

12. «Emporic Cases Heard in the Winter» (42-59).
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the dikai emporikai were introduced in order to facilitate commerce and carriage
of goods by sea. In the summer, the e¢mporoi were busy and did not wish to
waste time on litigation. On the other hand, since emporoi regularly stayed in
Athens during the winter, the period.from Boedromion to Mounichion was the
most suitable time for settling all commercial disputes arisen in the course of the
sailing season. So the introduction of dikaiemporikai to be heard during the
winter was a welcome reform and much more convenient than a reform by which
litigation was confined to the sailing season.

Against Cohen it must be objected first, that there is not sufficient evidence
for the view that foreign emporoi stayed in Athens during the winter 3. Second,
that it is obscure why a dike emporike had to be a speedy procedure if it could be
heard only in the winter when the emporoi, wintering in Athens, had plenty of
time. Third, that Cohen has great difficulties in explaining the clause iva napa-
ypfipa T@v dikaiov Tuxovieg dvaymviar, offered by the speaker of Dem. 33 as
an explanation of why the dikai emporikai could be brought only in some months
and not all the year. Fourth, that Cohen does not discuss Xenophon Poroi 3.3,
and fifth, that two of the dikai emporikai, known to us from speeches in the
Demosthenic corpus, do not square with Cohen’s reconstruction. In this section I
shall carry on the discussion of the crucial passages Dem. 33.23 and Xen. Poroi
3.3 and add some new evidence supporting the emendation proposed by Paoli,
viz. a reconstruction of the chronology of the events related in Dem. 34, Against
Phormion, and in Dem. 56, Against Dionysodoros.

Our most important source is the passage in Dem. 33 in which the speaker
states that dikai emporikai could be brought only between Boedromion and
Mounichion iva mapaypiipa 1@v dikaimv toyoviec avaymvtar. It is in fact the
discrepancy between the indication of time and the motivation for it that constitu-
tutes the strongest argument in favour of Paoli’s emendation. How can it be pos-
sible for an emporos to sail without ' delay if the dikaiemporikai were brought
and heard during the winter when sailing was suspended or at least reduced to a
minimum? Cohen takes great pain to argue that, in the motivation offered by the
speaker, there is no emphasis on the remporal relationship between the litigation
and the departure from Athens at the beginning of the next sailing season. The
meaning is only that when all disputes have been settled during the winter there is
no obstacle preventing an emporos from sailing out at the very beginning of the
sailing season. Now, in his discussion of the passage Cohen focuses on the parti-
ciple Tuyovteg without offering any interpretation of the crucial word napaypfi-

13. Pointed out by J. Velissaropoulos in her review of Cohen in Jura 24 (1973) 353-54.
14. Cf. Gauthier op. cit. supra n.2
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pa. This adverb may go either (a) with the participle tuyovteg or (b) with the
finite verb dvaywvtai. If we accept (a) the meaning must be that emporoi can
have their disputes settled at once, i.e. immediately after they have arisen (in the
course of the sailing season!). If we prefer (b) the passage must be taken to mean
that the emporoi can sail out immediately after their disputes have been settled,
and again the implication is that disputes are settled during the sailing season. No
matter how napaypfipa is interpreted it is irreconcilable with the indication of
time for dikai emporikai transmitted in the MSS. If we follow Cohen in retaining
the order of the months we must delete or emend napaypfiua in the next line.

Similarly, in Poroi, which was published a few years before the introduction
of the dikai emporikai '5, Xenophon recommends a reform by which commer-
cial disputes can be settled by the harbour officials immediately during the sailing
season by some speedy procedure so that the emporoi are not prevented from
leaving Athens: €i 6¢ xai 1 T0oU éumopiov apyf dBAa mpotiBein Tig, OOTIG
Sikardtata kai tayiota Saipoin té dpeiroya, O¢ pfy drokwAvecbar dno-
nAeiv TOv BovAopevov (Xen. Por. 3.3).

The principal objection against Cohen’s reconstruction is based on the chro-
nology of events in Dem. 34 and in Dem. 56.

Dem. 34 is a speech for the defence delivered by Chrysippos and his brother
in a paragraphe raised by Phormion against a dike emporike brought by Chry-
sippos. The basic facts are as follows'8: Chrysippos and his brother extend a
maritime loan to Phormion — Phormion sails from Athens to the Bosporos aboard
Lampis’ ship — Lampis’ ship is wrecked near the Bosporos outside the harbour
Lampis and Phormion return to Athens —Phormion refuses to repay the loan and
Chrysippos brings a dike emporike — Chrysippos and Phormion agree on private
arbitration — the arbitrator refers the case to the people’s court — Phormion
counters with an paragraphe — When the paragraphe is heard, Dem. 34 is
delivered by Chrysippos and his brother. Now, there can be no doubt that Phor-
mion’s journey from Athens to the Bosporos and back again took place during the
sailing season. Furthermore, it is explicitly stated by Chrysippos that the bringing
both of the dike emporike and of the paragrapheoccuredin the previous year!”.

If, following Cohen, we accept that maritime suits had to be brought be-

15. In his article «sur les actions commerciales en droit athenien» REG 51 (1938) 12 L. Gernet
fixed the introduction of the dikai emporikai within the years 355 (Xen. Por. 3.3) and 342 (Dem.
7.12). Cohen (186) and MacDowell (op. cit. supra n.1 231) accept the same two sources as the termini
post and ante quem for the reform of the dikai emporikai. Let me repeat what I have already stated
earlier (op. cit. supra n.3 84) that the terminus ante quem must be 347 since Demosthenes refers to a
dike emporike in his speech Against Meidias 176.

16. Cf. ISager/Hansen (op. cit. supra n.3) 156-69.

17. AaBe¢ OM pot kai 10 EyxAnua O Elayov adt® népuoiy (16). avtol yap odtor mapaypa@nyv
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tween October and April, we must assume that Phormion returned to Athens late
in the sailing season, that both the dike emporike and the paragraphe were
brought during the autumn, but that the hearing of the paragraphe was postponed
for almost a year and did not take place until after October in the following year.
In the speech, however, there is not the slightest indication of any prolonged
interruption of the procedure'. On the contrary, a passage in the speech suggests
that Phormion’s arrival in Athens is a fairly recent event antedating the hearing of
the paragraphe by perhaps one month, but not one year°.

" Conversely, assuming with Paoli and Gemnet that dikai emporikai had to be
brought during the sailing season, we have no difficulty in recontstructing the
chronology. Phormion sets out early in the sailing season, he returns early in the
summer before the turn of the year, and both the dike emporike and the para-
graphe are brought before the turn of the year in July 20, The paragraphe is heard
later in the summer and there is no interruption of the procedure.

Dem. 56 deals with a loan extended by Dareios and Pamphilos to Dionyso-
doros and Parmeniskos 2. The loan is a nautikon daneion for a voyage Athens
— Egypt — Athens. The speaker states that the loan was taken in the year prece-
ding thetrial in the month» of Metageitnion22and had tobe repaid before the end of
the sailing season®3. Parmeniskos sails the ship to Egypt while Dionysodoros stays
in Athens. On its way back from Egypt, however, the ship calls at Rhodes, ac-
cording to Dionysodoros because it is wrecked. The grain on board is unloaded

ddovteg rEpuoy (17).

18. The events related in 36-37 are prior to the nautikon daneion contracted between Phormion
and Chrysippos. In 36 I follow Rennie and Gernet in accepting Blass’ reading 61é0gto [6] xoivavi-
cag (Rennie: mpockotvaviicac) whereas, pace Voemel and Rennie, 1 follow Blass and Gemet in
retaining the MSS fuetépov.

19. xai viv pév eic 16 gunoplov fixwv, od 10 cvuBoraov Eyéveto, ovk dkvelg Gnoctepeiv
tov daveicavia; (27).

20. A voyage from Athens to the Bosporos and back to the Piraeus could probably be coerleted
in about one month (cf. Isager/Hansen [op. cit. supra n.3]60). Phormionhad to stay some time in
Pantikapaion (8-10), but, setting out in Elaphebolion, he may have been back in Athens as early as in
the beginning of Thargelion.

21. Cf. Isager/Hansen (op. cit. supra n.3) 200-213.

22. Alovuoddwpog yap ovtooi, @ Gvdpeg 'Abnvaior, kai 6 kowvovog avtod IMNappeviokog
npocerBovieg Npiv méEpvov 1od petayertvidvog unvog Eleyov Oti.. (5). Cf. dedtepov Etog
touti (4, 16, 34, 45).

23. xai 6¢ov fpudg év ti) nEpuov dpq kexopicBar ta@ ypapata... (3).
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and sold, and the ship does not return to Athens. The lenders now approach
Dionysodoros and claim repayment of the loan plus interests as stipulated in the
contract. Dionysodoros offers repayment of the loan plus the interest for the part
of the voyage actually completed, viz. Athens — Egypt — Rhodes. The lenders
refuse to accept this compromise and bring a dikn 8LaBng|épmopikn24 against
Dionysodoros. Dem. 56 is the speech for the prosecution delivered by Dareios.

Now, when was the action heard? If we assume that dikai emporikai had to
be brought in the period Boedromion — Mounichion we are bound to accept the
following reconstruction: The loan was taken in Metageitnion and the contract
stipulated repayment before the end of the sailing season. So the lenders must
have approached Dionysodoros with their claim in the course of the autumn pro-
bably in Boedromion or in Pyanopsion. Nevertheless, no legal action was taken
by the lenders until one year later in the period Boedromion — Mounichion in the
following year, which is indeed strange. Why did the lenders allow one year to
pass when they had the possibility of having Dionysodoros put on trial immediate-
ly? A much more reasonable reconstruction can be obtained by assuming that
dikai emporikai were heard during the sailing season between Mounichion and
Boedromion: the loan is taken in Metageitnion and when the lenders learn about
the alleged shipwreck it is already too late to bring a dike emporike. So legal
procedings are to be adjourned until the sailing season from Mounichion to Bo-
edromion, and the dike emporike is heard by the dikasterion in the following
year, presumably shortly after the turn of the year. On this interpretation we are
faced with a delay of no more than three months (from Mounichion to Skiropho-
rion) which causes no problems. Furthermore, Dareios relates that, during the
controversy over the repayment of the loan, Dionysodoros offered to pay back the
loan plus a part of the interest. The lenders were advised by some friends to
accept the money offered but afterwards to sue Dionysodoros for the remaining
part of the interest. Dionysodoros, however, refuses to pay the money offered
when he learns that the lenders will not cancel the contract and resign their claim
for the remaining interest (12-15). This is a strange course of action on the part of
the lenders if they had been in a position to bring a dike emporike immediately in
the course of the autumn, whereas the compromise mentioned makes perfect
sense if we assume that the lenders, by accepting the offer, had a possibility of
regaining most of their money immediately but the remaining part of the interest
only half a year later when, in Mounichion, dikai emporikai could be brought
again.

24. The title of the speech is Katd Atovusoddpov 8LaBng which seems plausible and it is

apparent from the reference to epobelia and imprisonment (4) that Dareios has brought a dike empori-
ke.
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Summing up. If, in Dem. 33.23, we retain the indication of time as transmit-
ted in the MSS and assume that dikai emporikai could be brought only between
Boedromion and Mounichion, we have great difficulties in explaining the phrase
iva tapaypfipa 1dv dikainv Tuyovteg dvaywvtat. Furthermore, we are forced
to accept very strange time tables for the course of events in the cases dealt with
in Dem. 34 and Dem. 56. So I still prefer, as I did in 1972 and 1975 25, to follow
Paoli and Gemet and to reverse the months which is indeed a plausible and easy
emendation.

25. S. Isager and M.H. Hansen, Attiske Retstaler fra Demosthenes’ Tid (Kobenhavn 1972) 73,
104-05, 225. Isager/Hansen (op. cit. supra n.3) 60, 85, 208-09.



