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Mpoleyousva-us0odoroyia

H moapovoa epyacia efetalel éva moAvmAoko Oéua Ttouv SieBvoig
eMevOUTIKOU Sikaiov, ToL TV gpunveia Touv PETPOL TNG SiKANG KAl LOOTIUNG
Hetaxeiplong.

H exmovnon g epyaciog Baoiotnke Kupiwg oTn LEAETN ATTIOPACEWY TWV
SteBvv Sl Tikwv Sikaotnplwv Kal AlyOTeEPO 0TS BEWPNTIKEG TOTOOETNOEL.
Ol BewpnTikéG TOTMOBETNOELS KL YEVIKEVOELS TOU Q@POPOVV TO WETPO
avTlpeTwTioTnKay pe Waitepn emupuAadn. TouTto KabBws To eMeVEUTIKO Sikalo
av KAt amoTeAEl L8IKOTEPO TUNHA TOV S1EBVoUG Sikaiov, §ev amooTacloToLElTal
amd auTd KAl otn Baomn tou Tapapével SleBveg Sikato. TovTo onuaivel Twg oTov
Tupnva tou 8lebvoug emevduTikoU Sikailov vmapyouv ot (Sleg apxég Tov
QTOTEAOUV TOV TTUPNVA TOU KAAGGIKOU S1EBVOUG SIKalov. ZUVETIWG, OL APXES TNG
KupLapylag, TnNG THPNONG TWV CUUP®VLWVY KAL TG EPUNVEINS TwV cuvONKWY Ba
QTOVTOVV Kol 0To €MeVEUTIKO Sikato. 'Etol, ol vtoxpewoelg mov avaiapfdvouv
To CUUBAAAOEVA OE EMEVOUTIKEG CUUPWVIEG KPATN OQEIOLY va EpUNVEVOVTAL
ue Baomn T oLYKEKPUEVT) BOUANGOT TWV UHEPWV OTIWG AUTH EKPPALETAL TNV
eMeVOUTIKI] oLVONKN, Vo TNPOVVTAL ATIO TO EKACTOTE KPATOG LVTOSOXNG KAl VA
Yevvouv guBUVN Tou o€ TepimTwon Tapafiacmn Toug amd To KPATOG UTTOSOXTG.
O Béoelg auTéG elval cOPPWVES P TN SI8aoKaAl TOV eTEVEUTIKOU SiKalov amo
Tov aAnopdvnto Kabnynt Werner Meng.

Q¢ Tpog MV ekmOVNOT NG Epyaciag xpnolpomom)dnke €€ oAokANpov
EevoyAwoon BiBAoypagia kat voporoyia Startntikwv Sikactnpiwv. OL 6TolEg
ETONUAVOELS 0T KEILEVA TWV ATIOPAGEWYV £XOVV YIVEL ATIO TO YPAPOVTA.
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To «pétpon» TG Sikalng Kal LOOTIUNG LETAXEIPLONG
The fair and equitable treatment standard

1. Elcaywyn

Q¢ S1ebvelg emevdUoelg voouVTal Ol EMEVEVOELS OTIOU EMEVOUTEG-TIOAITES
€VOG KpATOUG (KPATOG TPOEAELONG) TPAYUATOTOOUV AUECES 1) EUUECES
eMeVOVOELS 0€ Eva AAAO KpATOG (KPpATOG uTTOSOXNG).

Q¢ 81eBvEg emevdUTIKO Sikato oplleTal To CUVOAO TWV KAVOVWY SLEBVoUG
Sikaiov, oL omolol amookomoUV va pubuicovv TO TPAYUATIKO OLKOVOWULKO
@eavopevo twv &Evwv emevduoewv. To 8leBveg emevduTikd Sikalo amoteAel
UTIOGVVOAO TOU S1EBVOUG 0LKOVOULIKOU SIKAlOU Kal, CUVETIWG, VTIOKATNYOPLlA TOV
oLVOALKOU Snpodcilov SteBvois Sikaiov. H peyaAdtepn mnyn kavovwy SteBvoig
emevOLTIKOV Sikaiov eivat ol SteBveic ToAvuepeic 1 Spepeic cuppwvies (bilateral
investment treaty, oto €& BIT) avdueoa ota kpAtn, oL OTOlEG aOPovV TN
puBULIoN {NTNUATWVY TIov oxeti{ovtal pe TI§ EEveg emevduoels. Lotdoo, amd
OTLYU1] TIOV TO SLeBVEG emeVEUTIKO Slkalo ATOTEAEL UTTOKATNYOP(A TOV GUVOALKOU
SteBvovug Sikaiov, Tmyn SeBvolg Sikaiov amoteAoVV Kal oL v yével Slebveig
OUUQ®VIES KPATWV Kol TO SLeBVES eBLKO Sikalo IOV SLaApoPPWVETAL EEEAIKTIKA.

Ot Stebvelg emeVSUTIKEG CUNPWVIEG ATTOCKOTIOVV GTO VA STILOVPYT|COVV
HETAEL TV CUUBAAOUEVWV KPATWV EVa SLEBVES Kal oTaBepd VoULkO TTALGLO Yo
TNV VTTOSoYN Kol HETAXEIPLON TWV EEVWV ETEVEVGEWVY OTO £8APOG TOV EKACTOTE
KpaTtoug vtodoxms. Ev amovoia Twv SteBvwv eMEVOUTIK®OV CULLP®WVLOV, TA KPATN
Ba Seopevovtav pHovo atmd To Slefveg e0LUIKO SiKALO WG TTPOG TN LETAXEIPLOT) TWV
aAAodamwv 6To £0VIKO £6a@0og Tous. 'ETol, oL 6pol TwV EMEVEUTIKWV GUUPWVLWOV
BéTouy emMALOV UTIOXPEWOELS OTA OLVUBAAAOPEVA KPATN oL oToieg bev
amavtwvTal oto Slefveg eOkd Sikalo katl v amovoia TG cuvOnKNG Sev Ba
déopevav  Tta  ovpBarAidpeva kpatn. OL  EMMTALOV  UTIOXPEWOCELS  TIOU
kablepwvovtal pe TG SleBvelg emevOUTIKEG CUUEWVIEG ATOTEAOVV EMITAEOV
EXEYYLA VUTIEP TWV &EVWV EMEVOLTWV WOTE va auinbel m elopon EEvwv
EMEVOVOEWV OTO EKACTOTE KPATOG UTTOSOXT|G.

‘Evag €Kk Twv 0pwv, TIOU EVOWUATWVOVTAL CUXVA OTI ETMEVSUTIKESG
OLVONKEG, elval YVWOTOG WG «UETPO SlkaING KA LOOTIUNG HETaxElpLonG» («fair
and equitable treatment standard», octo €&ng FETS). O cuykekpluévog 0pog

ATMAVTATAL 0€ SLAPOPES SIATUTIWOEL OTNV CUVTPLITIKY TAEOYN@ia Twv

Inupidwv Mewpyltog Mixog
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To «pétpon» TG Sikalng Kal LOOTIUNG LETAXEIPLONG
The fair and equitable treatment standard

SteBvwv emevdutikwy cuvOnkwv.t TloA) cuxvd 1 SlatuTTWoT €XEL TN ALTI) HOPEN
«TA OUULAANOUEVA KPATN avadaufdvouy THY UTTOXPEwao Va TapExovy Sikain Kat
LOOTIUN UETAYEPLON OTIC €MEVOUOEIS TWV €EMEVOUTWY TOU oUVUBaAAACUEVOV
KPATOUG», GAAG OCUVAVTWVTAL KAL TILO TIEPLYPAPIKEG SLATUTIWOELG. AVEEapTNTWS
NG EKACTOTE HOPENG OTNV OTIOlX ATAVTATAL O EMUAY0G OPOG ATTOOKOTIEL v
TEPLYPAPEL HIX OVGLACTIKY VTTOXPEWOT) TWV CUUPAAAOUEVWYV OE LK ETTEVOUTIKY
ouvvONKN KpaTwv. Me ToVv eTipaxo 0po TiBeTal Eva EAGXLOTO ATTALTOVUEVO PUETPO
TPOOCTACING IOV TIPETEL TO EKACTOTE KPATOG UTTOSOXNG VA EYYVATAL GTOVG EEVOUG
EMEVOUTEG. LE TIEPITITWON TOV TO KPATOG VTTOSOXTG ATIOTUXEL VA €S0 PAALCEL TO
QT TOVIEVO HETPO TIPOOTACIAG 1) HE OETIKEG EVEPYELEG TIPOGPAAEL TO EAGYLOTO
eMiTESO TPOOTAGIAG TWV EMEVSUTWY, TOTE TO KPATOG VTTOSOXN S TapafLalel TV
EMEVOUTIKI] CUVONKN KoL 0 €MEVSUTNG UTOPEL va Kivioel T Stadikacia agliwong
amo{nuwong evwTiov Twv SlEBvwv St Tikwv Sikaotnplwv (mov cuvnbwg
TpoBAETOVTAL 0T GLVONKN).

Kablotatal, ovvemwg, mpodnAn n  onpacia g epunvelag Tov
OUYKEKPLUEVOL OPOVL NG EMEVOVTIKNG oLVONKN G Tov TpofAémel To FETS.2 Touto
KaBWG pla oTeV gpunVela TOL ETHAXOV OPOV B CUVETAYETAL TIEPLOPLOUEVES
UTIOXPEWOELS YL TO KPATOG LTOSOoXNG Kol auénuévo Bapog amodeldns ya tov
emevéuT). Mua evpela Opwg epunveia tov FETS Ba cuvemaystal meploocoOTEPES
VTIOXPEWOELS TOU KPATOUG VTTOSOXNG EVAVTL TOU EKAOTOTE EMEVEUT Kal Ba eivat
XAUNAOTEPOG O TMXNG YlX TNV KATAPAON €uOVVNG TOU KPATOUG LTIOSOXNG UE
Baon v epappootéa BIT. T'ia To Adyo auto kot epunveia tov FETS amaoyoAel
TIG TIEPLOCOTEPEG (POPEG TA SLAUTNTIKA SIKAOTNPLA TIOU ETAVOUVV EMEVOUTIKEG
Slaopég, kabws o emMevEUTNG eMIKOAE(TAL TTAvTOTE Tapafioon Tov PETPOUL
amaltoVPEVNG TTPooTaAciaG. Ot ETEVEUTEG, AOYW TNG YPUUUATIKNG XOCAPELAS TOV
Opov, Kplvouv TwG UmopolV, HEow TOU PETPOV, va TPOBAAAOUY OTOLASNTIOTE
(Muoyova ylwx Ttoug (8l0UG GUUTEPLPOPA TOU KPATOUG ULTOSOXNG Kol v

BepeAwoovy mapafiaon tov FETS3

1 Dolzer-Schreuer, (2012), oeA 132
2 picherack, (2008), oe) 255
3 Dolzer, (2005), oeh 87
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To «pétpon» TG Sikalng Kal LOOTIUNG LETAXEIPLONG
The fair and equitable treatment standard

2. Baowa yapaktnpiotikd Tov FETS

Apxikwg Ba mpémel va emonpavOel TwG To PETPO amoTeAEl ocuuPaTIKO
0po, 0 OTO(0G EVOWHATWVETAL ATO TA UEPN OTLS OSLAKPATIKEG ETMEVSUTIKES
ovupwviect* H SeopevtikOTNTa Tov PETpoL TMydlel amd tn BovAnon Twv
KPATWV VA EVOWUATWOOUV TN PNTPA 0TI OUYKEKPLUEVT SleBvr) emevSuTIKY
oLvVONKN KAl PLAALOTA, 6TOVG SeOUEVTIKOVG 0pouG. H évtadn touv pétpouv oe un
SECUEVTIKO TUNUA TNG SLEBVOUG CUUPWVING OTIWG TTY 6TO TPOOIHI0 AVTNG 1) OE
OLVVOSEVTIKG Kelpeva TG SeBvols ouvBnkng ta omola Sev Seopevouvv TaA
ovuBoAropeva  kpatn, Oev  Tmapdaysl  kapia  SieBvr  vmoxpéwon  Twv
ovuBaAAOpEVWY KpaTwV.S ETopévwe, 0 emevéuTG Umopel va eMIKAAESTEL TNV
Tapafioon Tov HETPOV HOVO €AV EKEIVO EXEL EVOWUATWOEL 0TOVG SEGUEVTIKOVG
OpouG LG SleBvoug eTeEVSUTIKN G CURPWVIAG.®

EmumAgov, otn O1ebvr) mpaktik) TG ovvayng SIHEPWV EMEVOUTIKWV
OLUEWVIWV Sev £xel KaBlepwBel pla otabept) SlatiTwon Tov HETPOL TG Sikaing
Kal LOOTIUNG HeTaxelponG.? AvTIOETwG, Ta KPAT OUVAVTWVTOL TOAAEG
SLopeTIkEG Slatumwoelg, GAlote LVTEPBOoAkA ALTEG kKal GAAote LTEPBOALKA
TEPLPPAOTIKEG, avAAoya HE TG EMSWOEEIG KoL TOUG OKOTOUG TWV
OVUBOAAOUEVWV KPATWV. ITO TapdpTnua mepAapfdvovtatl Sia@opol TEToLoL
OpoL CUHPWVIWV Kal kabBloTatal TPOSNAN 1 LEYAAN TOKIALX TWV SLAPOPETIKWV
SLITUTIWOEWV.8 L€ YEVIKEG YPAUUEG UTOPOUV Vo SlakplOoUv TECOEPELS
StaopeTikég katnyopies.® H mpwtn katnyopia mepaufavel pitpeg FETS movu
TOUPATIEUTIOVY OE TIPOOTACIA OTIWE 0To S1EBVEG Sikalo 1) oto S1eBvég eddyLoTo
uétpo mpootaciag. [¢tol 1 NAFTA kat ot meploootepes BITs twv HITA] Mua
Sdevtepn katnyopila umopel va ovumeplAaBer 6Aeg T pntpes FETS movu
TAPATIEUTIOVV 0TO OLEOVEG EAAYLOTO PETPO TIPpOOTAGiOG OAAG opillouv TwWG M
Tpootacio dev Ba MPETEL va Elval KATWTEPT TOU TeAevTaiov.” ‘Etol, 1 prtpa

umopel va gpunvevtel € avtiSLKOTOANG WG ETLTAYN YL QUENUEVT] ETEVOUTIK)

4 Klager, 2011, oA 9

5 Klager, 2011, oeA 11 emt

6 Klager, 2011, o€\ 10

7 Avalutikd Klager, 2011, 14 em - Dolzer-Schreuer, (2012), oeA 132-133

8 BA kau Kalicki-Medeiros, (2007), ok 27-30 yia Stddopeg Statdéelg and BITs
9 Picherack, (2008), e\ 259-260 - Vandevelde, (2010), o\ 46-47

10 AnAadh to FETS epmepiéxet to IMST al\d eival eupUtepo Tou teheutaiou.
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mpootacia og oxéomn pe to IMST. H tpitn xatnyopia meplapfavet pntpeg mov
ava@epovtatl povo oto FETS pe At Statdmwon xwplg Kapla Tapamounr) oto
SteBveéc Sikato 1 dAAeg TyEg Sikaiov. H tétaptn katnyopla, T€Aog, mepllapfdavel
6Aovg Toug 6poug Tov TpofFAEmouv To FETS kal To meplypa@ouv mepLppaAcTIKA,
TO ouvdéouv pe Slaopeg TNYES Sikaiov (OTIwG Y To S1EBVEG Kol TO €BVIKO
S{Kao) KoL To GUVEEOLV LE PNTEG VTIOXPEWOCELS TOU KPATOUG VTTOSOXTG OTIWG Un
SLaxplon, vtoxpEwaon Sla@Aavelag, un avbalpeoia KoxK.

[Tap&d TG TOAAEG SLAPOPOTIOMOELS, WG YPATTOG Opog  SleBvoug
OLUEWVIAG, TO HETPO NG SlKAG Kol LOOTIUNG METAXElploNG B Tpémel va
gpuUNVevETAL pHE PBAON TOUG TAYLWUEVOUG KOAVOVEG gpunVvelag Twv SeBvwv
ouvvOnkwv.11 OL kavoveg epunveiag meprapfavovtatl otn Alebvy Zopaomn g
Biévvng yia to Aikato Twv ZuvOnkwv (1969, oto e&ng AXB) kat cuykekpLluéva ota
apBpa 3112 kat 3213, Ot kavOVeG IOV BETOVY TA CUYKEKPLUEVA APOpA ATTOTEAOVV
S1eBVES €0 KO Sikalo.

Qot600, yivetal amodekTd TwG TApA TN SUVATOTNTA XPNONG TWV
EPUNVEVTIKWV €PYOaAElwV Tov mapexel n ALB, 1 avalitnon Tou OVCLAGTIKOV
miepleyopevov tov FETS mapapével éva SokoAo €pyo. ToTo mpoKUTTEL ATIO TNV
(Sl ™ ypappatikn Statumwon touv FETS. Zuvbwg, ta cupfoariopeva kpdtn
evowpatwvouy 1o FETS otnv emeviuTikn cuvO1 KN wOTE va AEITOVPYEL WG YEVIKNY
pNTpa otV omoia B pmopovv va BactoTovv eMeEVOUTIKEG aflwoelg TTov Sev Ba

umopovv va BepeAlwbolv oe GAAeg eldikotepeg pntpes TG BIT.# Etoy,

11 Dolzer-Schreuer, (2012), oeh 132

12 «Article 31, GENERAL RULE OF INTERPRETATION 1. A treaty shall be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the
light of its object and purpose. 2. The context for the purpose of the interpretation of a treaty shall
comprise, in addition to the text, including its preamble and annexes: (a) Any agreement relating to
the treaty which was made between all the parties in connexion with the conclusion of the treaty; (b)
Any instrument which was made by one or more parties in connexion with the conclusion of the treaty
and accepted by the other parties as an instrument related to the treaty. 3. There shall be taken into
account, together with the context: (a) Any subsequent agreement between the parties regarding the
interpretation of the treaty or the application of its provisions; (b) Any subsequent practice in the
application of the treaty which establishes the agreement of the parties regarding its interpretation;
(c) Any relevant rules of international law applicable in the relations between the parties. 4. A special
meaning shall be given to a term if it is established that the parties so intended. »

13 «Article 32. SUPPLEMENTARY MEANS OF INTERPRETATION Recourse may be had to supplementary
means of interpretation, including the preparatory work of the treaty and the circumstances of its
conclusion, in order to confirm the meaning resulting from the application of article 31, or to
determine the meaning when the interpretation according to article 31 : (a) Leaves the meaning
ambiguous or obscure; or (b) Leads to a result which is manifestly absurd or unreasonable. »

14 Dolzer, (2005), oA 90
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vmootnpifetal mwg Ba mpémel to FETS va epunvedetal katd tpoTo TOL Vo
QTIOKTA PEV OUYKEKPLUEVO OUCLAOTIKO TIEPLEXOUEVO OAAQ VO UMV TTapapePLleL TIg

AAAEG ELBIKOTEPEG PN TPEG TNG EMEVOVTIKIG CUUPWVING.

15 Dolzer, (2005), oA 91
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3. H ox£om tov FET pe 1o 81e0vég eAdy1oto pétpo mpootaociact®

To S1eBvég eddyloto pétpo mpootaciag (international minimum standard
of treatment, oto €&ng IMST) avantuxOnke wg &vag €OIKOG KAVOVAS TOU
SteBvovug Sikaiov.17 O kavovag amotédeoe avtidpaon oto §oypa KaABo katl otig
TIPAKTIKEG KATACYXEOTG XWPIG amolnpiwon oTig omoieg tpoéPn n Pwola peta v
Oxktwpplavn emavaoctaon. To §0ypa KaABo mpoékpive Twg ta kpdtn Sev £xouv
Kapla Stebvr) voxpewon va cELoVTAL TA SIKAWUATA TWV XAAOSATIWV VTINKOWV
EVTOG TOU €5AQPOVG TOUG KL, CUVETIWG, KAVEVX KPATOG SeV UTTOPEl v a§LwoeL ATt
TO €KAOTOTE KPATOG UTOS0XNG VA TAPEXEL OLUYKEKPLUEVO BabBud mpootaciog
oTouG aArodamols moAitec.18 To kpdtog vTodoxNG Ba Empeme, KATA TO SOy
KaABo, va Tapéxel TIG (SLEG EYYUNOELS TIOV TIAPEXEL KAL GTOVG SIKOUG TOV TOAITES
(eBvixkn petaxeiplon). Qotd00, N OTTIKY AUTH SeV NTAV ATOSEKTN KAOWGS TTOAAES
©opEG M €Ok petayeiplon B avtéBave Baoikd exéyyva Ttpootaciag Ta ool
BewPOVVTAV AVTOVONTA ATIO TA KPATY TIPOEAEVOTG.

Kata to pétpo g eAdylotng mpootaciag, avtifeta, OAa Ta KpATn €lval
VTIOXPEWMIEVA aTO TO S1EBVEG €0LIKO Sikalo Vo TTAPEXOLV Eva EAGYLOTO ULETPO
TPOOTAGING 08 OAOUG TOUG XAAOSATIOVG TIOALTEG €VTOG TOU €8d@oug TouG.1? To
EAAYLOTO HETPO TIPOOTACIAG ElvAl AVEEAPTNTO ATIO TNV €OVIKI PETAXEIPLOT TIOV
TAPEXEL TO KPATOG UTTOS0XNG 0TOUG S1koVG Tov TtoAlTteS. 'ETal, To eAdyioto pétpo
mpootaciag Ba Seopedel Eva KpAtog vodoxns dtav 1 €Bvik peTayelplon elval
XELPOTEPT ATO TIG EEATPAAITELG TIOV TTAPEYEL TO EAGXLOTO LETPO TIPOCTACIAG.

To 81eBVEG EAG)LOTO HETPO TTPOOTAGING AVATITUXONKE VOLOAOYLAKA HECW
™m¢ amo@aong Neer2? n omola NTav KAl 1| TPWTN TOV SLATUTIWOE TNV VTIHPEN
€VOG EAGXLOTOV HETPOL TPOOTACING TWV AAA0SATIWV 0TO S1eBVES e0Lko Sikato.
Kata amé@aon auth, ta kpdtn Oa TPEMEL va TTAPEXOUV OPLOPEVA EAGXLOTA
exéyyva mpootaciag kat ogfacpoll Twv aAdodamwv LvTNMKOwv. QoTO6CO, 1

OUYKEKPLUEV ATIO@OT) TIEPLEYPAYE TO EAGYLOTO UETPO UE TETOLO TPOTIO WOTE VA

16 BA avadutikd Dolzer, (2005) — Orakhelashvili, (2008) - Picherack, (2008) — Klager, (2011), o€\ 48 ent
17 Klager, (2011), o) 48 ert — Dolzer-Schreuer, (2012), ogh 3
18 Klager, (2011), o\ 49
19 Klager, (2011), o) 48
20| F. H. Neer and Pauline Neer (U.S.A.) v. United Mexican States omou « the treatment of an alien, in
order to constitute an international delinquency, should amount to an outrage, to bad faith, to wilful
neglect of duty, or to an insufficiency of governmental action so far short of international standards
that every reasonable and impartial man would readily recognize its insufficiency».

6
Inupidwv Mewpyltog Mixog
ABnva 2016



To «pétpon» TG Sikalng Kal LOOTIUNG LETAXEIPLONG
The fair and equitable treatment standard

Béoel mMOAV YmAd To amattovpevo BAapog amoSElENG ylx TNV KATAPAOM
mapafioaong tov SeBvolg Sikailov amd to kpdtog vmodoxne.21 MapdAinia, to
EAAYLOTO UETPO TPOOTACIAG APOPOVOE, APXIKA, TN PUOLKN HUETUXEIPLOT TwWV
QAAOSATIWV TOALTWV ATO TIG KOTUVOULKEG APXEG 1] TA TOWVIKA SIKAOTIPLOL TOU
KPATOUG VTTOSOXMG.

Ita mAaiola Tov S1eBvoics emevSuTIKOU Sikalov, EISIKOTEPT EK@PACT TOV
eEAAYLOTOV PETPOV TpooTaciag amotedel 1 @opuovAa Hull n omola Bétel Toug
O6poug pe Baom Toug oTolovg o amaAAoTpiwon elvatl ocvufatn pe to SleBveg
eOKO Sixao. Opwg, TOo €Ad)LOTO HETPO TPooTaciag SUOoKOAX pTopel va
UETOVOLWOEL € AAAEG VTIOXPEWOELS TIOV SEGUEVOVV TO KPATOG UTTOSOXN G WG TTPOG
TNV QVTIHETOTILOT TWV SLEBV®V eMeVEVoEWV.22

Ye kaBe EPIMTWON TO EAAYLOTO PETPO TIPOOTACIAG SLATVTIWONKE CAPWS
uovo otnv vmobeon Neer Kol €KTOTE TO OUCLAXOTIKO TOU TEPLEXOUEVO Elval
AoA@PEG. ATO TN OTLYUN] OV amoTeAel kavova e0koly Sikaiov, VTTOKELTAL OE
eCEAEN, OpwG 1 €EEAMEN Tov YiveTal pe puBuoUGs e0ukoV Sikaiov, SnAadn TOAL
ApPYQ, KL, GUVETIWG, Ao TN pid, SUCKOAEVEL TO €PYO TNG OCUYKEKPLUEVOTIONOTG
TOVU O€ L) CUYKEKPLUEVT VTTOBEDOT KL, Ao TNV GAAT, TOo KABLOTA ataiplacto pe
TIG OVUYXPOVEG ATIALTIOELS TIPOOTACIAG TWV EMEVOUTWV.

To {)tnua Tov yevvatal elvat oo €ival 1 0XEGN TOU EAGXLOTOU UETPOV
TPOOTACING [LE TO HETPO TNG SIKAMG KAL LOOTIUNG PHETAXE(PLONG OTH TTAA(CLA TOV
Stebvovg emevéuTiko Sikaiov. M Tpwtn amoym vmootnpilel Twg Ta dvo
UETPA €XOUV TAUTOONUO OUGLACTIKO TEPLEXOUEVO KAl SLa@EPOuUV HOVO OTN)
AekTikn] Swatvmwon. («equating approach»23) ‘Etol, omote i Siebvnig
eMeEVOUTIKY] ovupwvia avagépetat oto FET, Ba mpémet o 6pog autog va
EPUNVEVETAL AT TO EKAOTOTE SLATNTIKO SIKAOTPLO WG TAPATIOUTI) OTO
OUCLOOTIKO TEPLEXOUEVO TOU EAQYLOTOU HETPOU TPOOTACIOG TOu SleBvoug
e0kov Skatov (to IMST). MapdAANAa, amod TN GTLYUN TIOU TO HETPO ATOTEAEL
Kavova SteBvovg eBkov Sikaiov, Ba TTpEMEL ) epunvela Tov va elvat Suvapkn

ue Baomn v €€€ALEN Tov SteBvovg Sikaiov Kat OXL OTATIKY.

21 BA L. F. H. Neer and Pauline Neer (U.S.A.) v. United Mexican States 6mou « the treatment of an
alien, in order to constitute an international delinquency, should amount to an outrage, to bad faith,
to wilful neglect of duty, or to an insufficiency of governmental action so far short of international
standards that every reasonable and impartial man would readily recognize its insufficiency».

22 Klager, (2011), oA 53

B Klager, (2011), oeA 56 ent
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Kata Siagopetikn amoym, O0pwg, ta SU0 HETPA ATOTEAOVV EEXWPLOTA
enimeda mpootaciag ta omola Ba mpémel va Siakpivovtal (plain meaning
approach?4) 'Etol, o€ avtiSlaotoAn pe to eAdxloto petpo, To FETS amoteAel éva
QUTOVOUO KOl SLXITEPO PETPO TPOOTAGIAG TTOU TINYALEL ATTO TOV EKAOTOTE OPO
™G Stebvoug ocupwviag Kot OxL amd 1o €0 KO Sikal0.2 TuveTws O TPETEL N
epunvela Tov va elval otatikn pe faomn TN YPAUUATIKY SLTOTIWwoN NG ETipaxMS
SteBvoug ouvOnknNG. IapdAAnAq, o emipoayog 0pog Ba BETel cuxva Eva VYIMAOGTEPO
UETPO TIPOOTACIAG ATO EKEIVO TIOU BETEL TO EAAYLOTO HETPO KAl CUVETWS, Ba
OUVETIAYETAL TIEPLOCOTEPES BECUEVOELG/UTIOXPEWOELS YIA TO KPATOG LTOSOXNG
EVAVTL TWV EMEVOUTWV OE OXEOT HE EKEIVEG IOV KABLEPWVEL TO EAAYLOTO PETPO
mpootaciag. 'Etol, Oa Bepedldyvetal evKoAOTEPA KoL ouYXVOTEPA SleBVg evBHVN
TOU KpAatoug vmodoxns eav e@apudletal to FETS mapd eav s@apuoletatl 1o

IMST.

24 Klager, (2011), oeA 59 ent
25 Orakhelashvili, (2008), oeA 104
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4. Os@WPNTIKEC ATMOYELS YIA TO OVOLAGTIKO TiEPLEYOUEVO Tov FETS

MmopoUv va SlakplBovv Tpelg Sx@opetikés péBodol oTOV TPOTO
TIPOCEYYLONG TOU OUGLACTIKOU TEPLEXOUEVOU TOU HETPOV SIKAMG Kl LOOTLUNG
uetaxeiplong. Kabe uébodog exkivel amd Sia@opetikny BEon kal mpoomabel va
XPNOLWWOTOMOEL SlaPOPeTIKA pHeBOSOAOYIKA epyadeia ylx Tnv emiAvon Tng

eyyevoug acagelag tov FETS.

4.1 H «@opuoioTikn» nuédodoc

H tpdy pébodog mpoomabdel va Snulovpynoet Eva BewpnTikd oplopd Tov
FET o omoiog Ba £xel €va OYETIKA CUYKEKPLUEVO OVCLACTIKO TIEPLEXOUEVO KL TO
omoio Ba pmopel va xpnolpedoeLl oty epunvela kaBe oLuVONKNG TTOL KABLEPWVEL
to FET w¢ To amattovpevo HETPO TPOOTACING TWV EMEVSUTWVY ATO TO KPATOG
vmodoxng. To Koo XaPaAKTNPLOTIKO TWV amoPewv Tov TapatiBevtal edw eival
N avtiBeon Toug oe pla KaBapd mepmTwoloAoyikn gpunveia tov FETS kat n
amodoxn NG VMAPENG €vOG €AGXLOTOU KOLVOU OUGCLACTIKOU TEPLEXOUEVOU,
aVEEAPTNTWS TWV SLAPOPOTONCEWV WG TIPOG TO EVPOG TOV TEPLEXOUEVOV AUTOU.

H mo ouyvr) mpoBaiddpevn oTiS emevluTIKEG Slapopés Béon amd To
EKAOTOTE KPATOG LTodoxng, elval 1 e&icwon touv FETS pe to IMST (equating
approach).?® H amoym avt mpoodidel oto FETS éva ouykekpluévo meplexopuevo
TO oTolo TavTileTal pe To PETPO EVOVVYNG oL KabLEpwaon N amd@aot Neer. Kata
™mv amoym avth, povo n e€icwon tov FETS pe to IMST pmopel va mpoodwaoel éva
€K TWV TPOTEPWV YVWOTO Teplexdpuevo oto FETS xat va emitiyxel ac@diela
Sikaiov ylx 6Aa Ta pépM o€ pa emeVSLTIKY ovp@wvia. H amoym avtr é€xel
EMKPATNOEL KUplw¢ ota mAaiowa epunveiag ™¢ NAFTA. Qotdco, 1 amoym
TIAPOVGLALEL TO HELOVEKTN LA TIWG TO OVOLAOTIKO TieplexOpevo Tov IMST guvoel Ta
KPATn vmodoxng kat Teplopifel v euBUVY] TOUG HOVO Of TEPLTTWOELS
Kata@wpns mapafilaons Twv SIKAWUATWY TOU €MEVSUTN KAl OCUVETWS, OV
UTTOPEL VA IKAVOTIOW)GEL TOUG GUYXPOVOUG GTOXOUS TOU SLEBvovg emevauTikoU
Swkatov. TMapdAAnAa, VTTAPXOLV Kol TIPAKTIKEG SUOKOALEG €@aPUOYNS KABWG,

TAPA TO CUPEG LETPO TIOV Kablepwvel 1) amtd@aon Neer, To HETPO WG eOLUIKO Ba

26 Orakhelashvili, (2008), oe 104 - Picherack, (2008), ce\ 258
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ExeL e€edyOel oe oxéon pe tn Sekaetia Tov 1920 kAL, ocvvenwg, Ba TPETEL TO
SikaoTpLo k&be popd va avalntel To onpepvo e0Lko Sikato.

Kata v Tudor?? to FETS amoteAel éva standard (o€ avtiSiactoAn pe
évav rule) Tov emevduTiKoL SIKa{oV KoL TO OTIOL0 B TIPETEL VX AVTIHETWTIL(ETAL
oav epyarelo. 'Etol, to FETS amotedel pa Siatadn mouv Aettoupyel wg YEVIKN
pNTPa28 Tou emevéLTIKOU Sikaiov. O ekaoToTe Sl TS B TPEMEL v TipooSidel
OUYKeKpLUEvo Tepleyopevo oto FETS ava mepimtworn kat oxt pe Baon
mponyovueves Bewpnoels. To FETS Ba mpémel va e€eldikevetal pe Bdomn to
KEUEVO NG ava TepimTwon e@apuootéas ouvvOnkne. IapdAAnia wg yevikn
PNTPA Ba EMITPEMEL OTOVG EKAOTOTE SLAUTNTEG VA evowpatwvovv oto FETS
VTIOXPEWOELS LE BAOT TNV KPILOM TOUG YL TO YEVIKOTEPO OLKOVOULKO KOL VOULKO
mAaiolo TG umd kplon mepimtwong. Ilapd, wotdéco, ™V avd TepimTwon
Bewpnon G Tudor, n Six Séxetaw mwg to FETS amotedel edav koo
TIAPOVOUXOTY HLE KOLVO TIEPLEXOUEVO YL OAEG TIG EMEVOVTIKEG CUUPWVIES TIOV TO
EUTIEPLEXOLYV, E0TW KAL EAV TO EMIHAYO KOLVO TIEPLEXOUEVO ELVAL TIEPLOPLOUEVO KAl
mpemeL va e&eldikevetal epattépw. Katd v Tudor to eAdxloto meplexopevo
tov FETS elvat xowd kat Stxpopewvetal Suvapikd péow tng €&EAENG Tov
SteBvovg  emevéuTikoV Sikalov Kol TG VOUoAOYlG TwV  SLXTNTIKWV
Sikaomplwv. H amoymn ¢ Tudor eivat evvoikn évavtl Tov emevduty Kabwg
OUVETIAYETAL, KUPIWG, VTIOXPEWOELS YLt TO KPATOG LUTTOS0XNG Kal OXL YLt TOV
emevéuT). [lapdAAnda, n amoym Sivel T SuvatdOTNTA 0TO SLALTNTIKO SIKAGTNPLO
va epunvevoel To FETS gupUTepa Kal Vo EVOWUATWOEL GE AUTO VTIOXPEWOCELS YL
TO KPATOG VTTOS0XTG, IOV VOEXOUEVWS T oLUPBaAAdueva ot BIT kpdatn va unv
emBupovoav va eumeplEyovtat oto FETS.

O Schill vtootnpilel Tws to FETS amoteAel pla €k@avon TG apxns Tov
Kkpatoug Sikaiov.2? Kata tov Schill, Ba mpémel to mepieydpevo touv FETS va
Bpebel péow TNG OLYKPLTIKNG AVAALONG TNG APXNS TOU KPATOUG SiKaiov Tov
ylvetal amodekTn) oTI £VVOUEG TAEES TWV CUUPBAAAOUEVWY OTNV EMEVOUTIKN
ouvvOnkn kpatwv. H Bewpnon avt) SikatoAoyeltat amd 1o Yeyovos TwG 1)

vopoAoyia ToAAES opég Exel Sextel apaBiaon tov FETS Ad0yw mpocsfoAng Twv

27 BA avdAuon tng drodng avaAutikd eig Klager, (2011), 122
28 Klager, (2011), 123
2 Klager, (2011), 125
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EVVOUWV TIPOCGSOKLWV TOU EMEVOLTY), TTAPAPBLACTG TWV UTIOXPEWOEWY SLAPAVELOG
N ¢ Sikamg Sadikaoiag, SlakpLTiky HeETayElplon KoK. Ol TEPIMTWOELS AUTE,
eqv eldwbovv amd TO Tplopa TWV EOVIKWV SiKalwv TOAADV  XwpwV,
TIAPATIEUTIOVV TNV APXT] TOU KPATOUG SIKAIOU KAl 0T CUUTIEPLPOPA TIOU TIPETIEL
va Tpel To Kpatog évavtl Twv ToAttwv. Emopévwg, To FET pumopel va eldwBel wg
EK@AVOT TNG apyNS TOU KPATOUG SIKAiov KAl Ul VOPUO CUUTEPLPOPAS TOU
KPATOUG VLTOS0XNG Evavil Twv OoAAOSATIOV EMEVSUTWYV TOU GCUVETAYETAL
OUYKEKPLUEVEG VTIOXPEWOELS YIA TO KPATOG. 20TOC0, 1) BEWPNON AUTH AV KAL OE
BewpnTIKO emimedo elval oca@ng Kal oTnPIleTaL 6TN VOUOAOYI®, GUVETIAYETAL TO
TPAKTIKO TPOBANUA TIwG, o€ KABe emiAvon emevoLTIKNG Sla@opdg, Ba TpémeL To
Sl TIKG SIKAOTNPLO va avoAVEL KoL va CUYKPIVEL TNV apXr) TOU KPATOUG
Sikalov Tov yivetal ekt OTIS €vvopeg TALELS Twv oLuBaAAopevwy ot BIT
XWPWV, wote va egeldikevoel to meplexopevo tov FET otnv exkdotote
epappootéa BIT. H mapandvw amoym vmootnpiletal kat and tov Vandevelde o
0T0{0G TN CLVOTNUATOTOLEL TTEPALTEPW.3® 'ETOL, KATA TOV TEAELTAIO WG EKPPAOT
tov rule of law, to FETS 6a mapafialetal 6tav mapafldlovtal ol OUCLACTIKEG
UTIOXPEWOELG 1 Ol SLASIKAOTIKEG UTIOXPEWOELS IOV BETEL 0TO KPATOG UTTOS0XTG
EVavTL TV eMeVEUTWY. Ol VTIOXPEWOCELS AUTEG UTTOPOVV VA KATNYOPLOTIOL 60UV
WG €ENG: o VTToXPEWOT €AAOYNG SpAcTG TOU KPATOUS LTTOS0XTG, . LTTOXPEWOT)
un SLAKPLOMG, Y. VTTOXPEWOT) GUVETIOUG CUUTIEPLPOPAS, 8. VTIOXPEWOT) SLALPAVELAG,
€. VTTOXPEwo Sikaing Sladikaciag Kol 0T. VTIOXPEWOT KAANG THioTNG.

M aAAn amoym vmootnpilel Tws To FETS Oa mpémel va tavtiletol pe
™mv apxn S SikaooLvNnG ota TAaiola Tou emevéuTikoU Sikaiov.’! Katd
Bewpnon avt, to FETS, w¢ yevikdtepn apyn TS SikaooVvng tov Stebvoig
Sikaiov, Sev Seopevel pHOVO TO KPATOG LTOS0XNG OQAAQ OAa T WEPN NG
eMeVOLTIKNG oxéone. 'Etol, péow touv FETS evowupatwvovtal 6To €QapUOCTED
Sikato Sla@opa AITHUATA TOALTIKNG To OTolor 0T oLvEXeElx Ba TpEmeL va
otaBuotoVv amd To SLALTNTIKO SIKAGTNPL0 KATOTIV €QAPUOYNG TNG APYNS TNG

AVOAOYLKOTNTAS.

30 vandevelde, (2010)
31 BA avaduTikr mapouciacn and Klager, (2011), oel 129 ent
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Mua tpoomaBela v pépeL ovolaoTikng amooa@nvions tov FETS amoteAel
N amoym tov Klager mov ek@pdalel otnv mpoc@atn povoypagia tov.32 O Klager
vmootnpifel mwg to FETS Ba mpémel va amotedel pia évvola-0vpa peow g
omoiag B EVOWUATWVOVTAL 0TO EMEVOVTIKO K0 S1A@POopeS apxEG Tov SteBvoug
Sikaiov kal Sta@opa artnuata S1leBvolg TOALTIKNG, OTIWG TIY oL apXES TOU Sikaiov
TWV avOpWTIVWV SIKAWUATWY 1] 1] AoKNOT TEPBAAAOVTIKNG TTOALTIKNG A0 TA
kpat. Kata tov Klager, to FETS 8ev amotedel pa prtpa mov Seopevel Kot
Teplopilel pOvo TNV eAevbepia TOU KPATOUG EVAVTL TWV EMEVOVTWV OAAQ
SeoEVEL KAl TOUG (8LOUG TOUG EMEVOUTEG EVAVTL TOU KPATOUG GE GUYKEKPLUEV
ovpmepupopd. IMapdAAnia, kata tov Klager, to S1eBveg emevduTikd Sikaio
QTOTEAEL TAEOV €V TANPWS SLakpLTd KAGS0 Tov S1eBvoug Sikaiov kal Ba Tpémel
OL €VVOLEG TWV EMEVOUTIKWV CUUEWVIWV Vo XpN{ouv el8IKOTEPNG EPUNVELQG.
[6{lwg, Ba TPEMEL 0L EMEVEUTIKEG CUUPWVIEG VA UMV EPUNVEVOVTAL LOVOOT|LAVTO
UTEP TWV EMEVOUTWV OAAA VA EVOWUATWVOUV TA OLTHHATA TOALTIKNG TWV
KPATWV-UTI080XNG OTIWG, KLPlwG, 1 amaitnon ya Blwoun avamtuén (sustainable
development) kok. ‘0AoL quTOL Ol SLAPOPETIKOL GTOXOL KAL TA AULTHHATO TIOALTIKNG
(Tov, woTtoc0, Sev TTPOoPAETOVTAL 0TI EMEVEUTIKEG ouVONKeG), kata tov Klager,
Ba eloépyovtal 0TV EMAVOT TWV EMEVSUTIKWV SLA@OPWV HECW TNG £VVOLAG TOU
FETS kat to Sioutntikd Sikaotnplo, ota mAaiowx epunveiag touv FETS, 6a
otaBuilel 6GAoUG TOUG TTAPAYOVTES Kol Ba TIPOKPIVEL AVA TIEPITITWOT) TTOLOG OTOXOG
VTIEPLOYVEL EVOVTL TOU GAAov. H otabuion autn Ba yiveTal amoTEAECUATIKA €AV
Ta Sl Tikd SikaoTtnpla viobetoovv TN Sounuévn péBodo e€étaong g
AVOAOYIKOTNTAG TNG KPATIKNG SPAOTG, OTIWS U TY) EQPAPUOLETAL ATIO TO AV TATO
Awxaotnplo ¢ 'eppaviag kat to Aikaotipto g Evpwmaikn ‘Evwong. H amoym
tou Klager eivat evdiag@épovoa, 18lwg v An@Oel VTTOYLY WG 0 CLYYPAPEQS
OUYKEVTPWVEL ETIXEPNHATA aTO  €8IKOTEPOUG  KAASOoUG Tou  Sikaiov,
SLLPOPETIKEG EVVOHEG TALELG KAl QVAQEPETAL OE TOAAOUG Kol SLAPOpPOuS
BewpnTIKOUG TOV Sikaiov.

Qot600, n amoPn tov evvoel pa epunveia tov FETS mou Ba efummnpetel
oTNV TPAEN T KPATN VTTOSOXM G KaL B TtepLopilel T SLVATOTNTA TWV EMEVOVTWV

va Bepedlwoovy €vBUVN Tou Kpatoug vmodoxng. TolTo kabwg, otnv gpunveia

32 Mo pua obvodn tng Béonc BA Klager, (2011), oel 317. Av kaw n Staitepn dron tou Klager e€ayetal
oo To oUVoAo TG povoypadiag tou.
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™G EMEVOVTIKNG CLVON KNG KAl TWV 0pwV NG, Ba elcepyovTal oTolXelx oV Sev
ovumepléAafav Ta oUUPAAAOUEVA KPATN) OTO KEIMEVO TNG  EMEVSUTIKNG
ovpewviag. 'Etol, mapd to yeyovos mwe Ta KpATh Kata tnv ovvaym g Stebvoug
ouvvONKNG SECUEVTNKAV OTNV TPOOTACIX TWV EMEVOUTWV KL TIEPLOPLOAV TNV
kuplapxia toug, n prtpa touv FETS Ba emuitpémel, pe Baomn tmv amoym tou Klager,
™mv eloodo efwyevwv otolyeiwv epunvelag pe Bdon ta omola Ba pmopel va
TePLOPIleTal 1| CUUEWVNUEVT] TIPOOTACIX TWV EMEVSUTWV KAl TO KPATOG
umtodoxng Ba pmopel va Sla@elyel TWV VTIOXPEWOEWY TOU €K NG SleBvoug
ouvOnkne. To yeyovog auto SikatoAoyeital amd tov Klager amd 1o yeyovog mwg
TO eMeVSUTIKO Sikalo TAEOV €0TIALEL KOL OTA ALTNUATH TWV KPATWV VTTOS0XTG
mepl kKuplapylag kat Biwoyung avantuing. Qotdco, o Klager mpofaivel oe Aqym
TOV {NTOUHEVOU @OV TO TL ETSLWKEL TO EMEVEUTIKO SIKALO TIPOKVUTITEL ATIO TX
KEPLEVA TV EMEVOVTIKWYV CLUVONK®WV Kol OxL amd TIG BewPNTIKEG TOTIOOETNOELG.
ETopévwg, amd tn oTiypn Tov Ta Kelpeva Twv ouvOnkwv §ev SiKaloAoyouv v
epunvela pe Bdaomn AGAAOLG OTOXOUG TANV TOU HOVOOTUOVTOU OTOXOU TNG
TPOOTAGLNG TWV EMEVEUTWY, Sev SiKatoAoyeltal oUuTe xpelaletal kapia epunveia

IOV VA AapBAveL UTTOY LY TG oToLXElA EEWYEVT TWV PNTWV SIEBVWOV CUPPWVLWV.

4.2 H «vopodoywakn» ne@odocg

H upébodog autny mpokpivel T SAUOP@®WON TOU  OUCLACTIKOU
mepleyopévov touv FETS péow tng vopoAoyiag twv SlebBvwv SlartnTikwy
Sikaotnplwv. Edikdétepa, 1 Bewpnon aut) vmootnpilel mws Ta SlatTnTIKA
Sikaotpla Ba SLAHOPP®WVOLY 0PLOUEVOUS «KOLVOUG TOTIOUG»33 GUAAOYLOTIKYG
KOl QLTIOAOYNONG TWV ATOPACE®V TOUG, OTav SlamiotwveTal Tapafioaon tov
FETS kat to kpatog vmodoxng evBuvetal évavtt Tov emevdut. [HapdAinAa 6a
avayvwpl{ovTal OCUYKEKPLUEVA TIPAYUATIKA TeploTatikd o6mov to FETS moAv
ovxvad Ba mapafidletat. ‘Etol, M vedTepn vopoAoyld Twv  STNTIKWV
Sikaotnplwv Ba BacileTal oTIG TTPONYOVUEVES ATOPATELS Kol Ba vioBetel TV
(Slot oLAAOYLOTIKY]/SIKALOAOYNON OTO KEIPMEVO TNG ATOPAONS Kal Ba KPIVEL TTwG
to FET mapafialetal 6Tav avTIHETWTICEL TAPOUOLX TIPAYUATIKA TIEPLOTATIKA UE

TIG TIPATEPEG amoPacels. Emopévwg, katd tnv edw Bewpnon, to PETPO SiKang

33 Klager, (2011), 116 ent
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The fair and equitable treatment standard

KOl LoOTIUNG HETayelplong Ba Stapop@wvetal eEEAIKTIKA HECW TNG VOUOAOYing
TV SlatnTikwv Sikactnplwv, 1 omola B amotelel KATeELOLYVTHPLX YPAUUT YIX
To HEAAOVTIKG SikaoTipla.

Tetolol «kowvol TOTO SIKACGTIKIG CUAAOYLOTIKIG KL XLTLOAGYTONG TWV
ATOPACEWVY UTTOPOVV 10N va aviyvevbBolv T VOLOAOYIA IOV aPOPA EQAPUOYT
Stataing Stebvoug ouvBN KNG Tov aopd to FET. Eivat ot €€1)¢34:

e ’'Evvopeg mpoodokieg Tou emevéutn.35 Ta SikaoTpla TOAAEG POPES
BepeAlwvouy mapafiaon tov FET 6tav to kpdtog vmodoxns pooaAiel
HEOW TAPOAEPEWV 1) TIPAEEWV TOV TIS EVVOUES TIPOGSOKIES TOU ETEVOUT).
‘Evvopeg mpoodokieg Snuovpyolvtal oTtov €mMeEVOUTH] OTAV TO KPATOG
SECUEVETAL TIPOPOPLKA 1] EYYPAPWS TIPOG TNV THPNOT OCUYKEKPLUEVNG
ouvuTepLpopds. H apyn) tou oefacpol Twv Evwouwv TPocSoKLwY TOU
emevéL T pmopel va W8wHel kal wg el8IkOTEPN EK@vVOT TNG apyNS pacta
sunt servanda kol NG apxng TNG KOANG Tiotng AAAEG @OPEG T
Swkaotpla €yovv Bepediwoel oto FETS pa etk vmoypéwon Ttov
KPATOUG VA EVIOXVEL TO ETTEVEUTIKO TEPLBAAAOV.

e Awakpltikn petaxeiplon. Oplopéves @opég Ta  SkaoThipla  €XOuv
BepeAwoel mapafiaon touv FET ot Slakpltikny HeTaxelplon Twv
EMEVOUTWV amMd TO KPATOG VLTOSOXNG. ALKPLTIKY  HETA)E(pLon
DepeAlwveTal OTAV TO KPATOG UTOSOXNG €UVOEl TOUG TUESATIOVG
EMEVOUTEG £VAVTL TWV AVTIOTOLXWV GAAOSATIWOV 1) EVVOEL OPLOUEVOUG
AAA0SaTTONGS EVAVTL TWV AOLTIWV AVTIGTOLX WV AAAOSATIWV ETTEVSUTWV.

e Aikaim Swadikacio. [ToAAEG amo@aoelg £xovv kpivel Tws To FET Bétel v
VTIOXPEWOT OTO KPATOG vmodoxng va dSiatnpel SloknTikoUS Kol
SIKAOTIKOUG pnyaviopovs ot omolot va eéao@aAilovv TNV SuvatoTnTA
EVVOUNG TIPOOTAGING TWV SIKALWUATWY KAL TNG TIEPLOVOIAG TOV EMEVOLT).
Tuvnbws avayvwpillovtal TEPIMTWOES OTOU TO KPATOG UTOS0XNG
QPVEITAL OUCLACTIKA TNV Tapoxn Sikaloovvng 1 dev Tapéxel pa Sikau
Stadikaoia amovoung e Sikaloovvng.

e Awx@avela. OploPEVEG ATTOPACELS £XOUVV avayvwploel mapafiaon Tou

FET 6tav to xpatog vtodoxng Sev eival Sla@avég ot CUUTEPLPOPA TOV

34 Klager, (2011), 117 - 118 pe ekel mapamopmnég os vopohoyia
35 Klager, (2011), 165 — 169 — Draguiev, (2014), oeh 282
14
Inupidwv Mewpyltog Mixog
ABrva 2016
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amevavtl otov emevduTh. ToUTO KABWE KATA TN GUYKEKPLUEVT VOpoAoyix
to FET evowpatwvel TNV VTTOXPEWOT TOU KPATOUG UTTOSOXNG VA TN PEL Eva
SLLEAVEG VOULKO KL OLKOVOULKO TTAQIGLO WOTE Vo UTTOPEL 0 EMEVEUTIG VX
TPAYUATOTIOU|OEL ATTOTEAECUATIKA TNV ETTEVSLOT TOV.
e Kaxn miotn. Ymoompileta3® mw¢ 1 vopoloyid Twv SlxttnTKWV
Sikaotnplwv £xel kablepwoel TNV VTAPEN KAKNG TOTNG WG TTPAYUATIKO
TIov pmopel va Bepediwoel mapafioon tov FETS. BéBala | vmapén kakng
THOTNG ATTOTEAEL LK UTIOKELUEVIKT] KATAGTAOT TOU KPATOUG VTIOS0XN G Kol
ouvnOBw¢ amalteital ylx v kKatagaon ¢ mapafiaons touv IMST.
QoT1600, pa Kakn TioTn Ba pmopovoe va eival xprioun yla va BepeAlnoet
mapaBiaon touv FETS 6tav o emevéutrg pmopel va amodeiel edkoAa v
vmapén ™m¢ aAAa& Sev pmopel va amodeifel aAles mapafdaoelg tov FETS.
Kata akpiéotepn Satvmwon g amoymg, To KpATog uTodoxng £xel
VTIOXPEWOT KOANG TOTNG KL apKel 1] amodelén g EAAeWPnG TG Yl TV
Kata@aon evbivng Kat OxL 1 amddelén VTaPENG KAKNG TTLOTNG.
Tupmepaopatikd, n mapafiaon 1 un touv FETS Ba Baciletar otn ocuvexwg
efedloodpevn tumoAoyla Twv StebBvwv St Tikwv Sikaotnplwy, 1 omola B«
Aapfavel voYy ™G TG ouvexels €Eediels Touv emevdUTIKOU Sikaiov kal TIg
OLATEPEG ATIALTI)OELS TOV.
BéBata, n amoym eivat mpoBANHaTIK Kabws Ta StaltnTikd Sikaothpla
Kata v emilvon SebBvwv Sagopwv Sev decpevovtal amd TPONYOUUEVA
St Tika Sikaotipla. Movn mnyn tou Sikaiov Tov e@apudletal oTig SleBveig
EMEVOUTIKEG Slaopég elval 1n LTO Kpilon EMEVSUTIKY OCLUEWVIX Kol TO

YevikoTeEPO SleBVEG e01KO Sikalo.

36 B\ avahuTikd rept autov Draguiev, (2014)
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4.3 H ntepuntwotlodoyiki) né6odog

H pébodog avtn, oe avtiBeon pe tig Vo mponyoLpeves, Sev mpoomabel va
TPOCSWOEL KAVEVAY €K TWV TPOTEPWV YVWOTO OUCLAOTIKO TEPLEXOUEVO OTO
ekaotote FETS ov mpoPAemel pla ovykekpiuévn BIT. Katd ) Bewpnon avtn, To
ekaotote mpofAemopevo FETS Ba mpémel va epunvevetal wg évag auTOVOUOS
OpPOG ULOG CUYKEKPLUEVTG GUVONKNG KL va TUYXAVEL ELSIKNG epunVeiag pe Baon
TN OUYKEKPLUEVT) ouvONKn Kal T BoVANon Twv GLUBAAAOUEVWV KPATWV OTN
ouvvOnkn OTtav ekeivn vmoypda@tnke. H péBodog autny elval mpokpivel ta
mapadoolakd epyoAeia  epunveiag Tou SleBvovg  Sikaiov  OTIWG  QUTA
TpofAEmovtal otn AZB.

‘Eto, to FETS Ba epunvevdetal kabe @opa pe BAaom Tn ypOUUATIKY
SlatOTIWOoT TOu emipayov Opov TNG ouvONKNG Kat pe BAON TIG GUVOALKES
mpofAEYPEls ™G ovuewviag. TMapdAAnAa, onpavtikd epyodeio epunveiag Ba
amoteAel 1 BoUANON TWV PEPWV OTIWG VTY B eEKPEPATETAL OTO TIPOOIULO AVTNG 1)
T OTIOLAST)TIOTE CUVOSEVTIKA KEPEVA TNG oLVONKNG. TEAOG, ONUAVTIKO GTOLYELD
elval To yeyovog Twg pe Pl Slebvn emevéuTiKn oup@wvia Twv cuuBaAAopEVA
KPAT™n Teplopifouv TV Kuplapxia Toug KAl cUVALVOUV OE EVa HETPO TIPOOTACLNG
Twv emevéutwy. To otolxelo auto, mov amavtatal oe 0Aeg TS BIT, mailel
KaBopLoTikd poro otnv gpunveia tov FETS wg evdg uétpov mpootaciog mov €xel
tebel vEP ™G TpooTaciag Twv AAAOSATIWV EMEVOUTWY Kol TEPLOPIlEL TNV
Kuplapyia Tov kpatovs. ‘Etol, to FETS 0a mpémel oe kabe mepimtwon va 18wOel
WG TEPLOPLOUOS TNG SPAONG TOU KPATOUG VTTOS0XNG EvavTL Twv emevdutwy. To
gVpog Tov TmeploplopoV mov Bétel to FETS o0TOo kpdtog vmodoyns kat ot
ELBIKOTEPEG VTIOXPEWOELS TIOU CUVETAYETAL B avevpiokovtal kabe @opda e

Baon v epunvela TG VTO Kplon cuvONKNG.
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5. H Nopoldoyia Twv StairtnTikwyv Sikactnpiwyv3?

5.1 Nopoloyia mov a@opa To ap8po 1105 tnc NAFTA38

Mua amo TI§ TPWTEG VTTOOETELS OTIOV £YLVE ETIIKAN O™ TOL dpBpov 1105 g
NAFTA ftav n Azinian v Mexico3°. Ev mpokelpévw*0, o auepikavog emevouTng
loxvplotav mws to Me€ikd6 mapafiace to FETS tng NAFTA kabwg mapa tnv
APXLKT) LVTIOYPAPT) CUUPWVIAG HETAED eMeEVOVTWV-MEeEIKOU YA pla LaKPOXPOVIX
EMEVOUTIKI] OXEOM, 0TI ouvEXEla To Me€lko amooVpOnke amd TN cvp@wvia. Ot
eMeVOUTEG vTOoTNPWay TIwG TIPoofANONKaY oL €vvopes TPOCSOKIES TOUG.
Q01600, TO SLAUTNTIKO SIKAGTNPLO SlaTioTWoE WG To Me€ko elxe kabe Adyo va
amoovpBel amd ™ ocvpPwvia, KaBws ot emevduTtég elyav mpofel oe Pevdeig
SMAwoelg Evavtt Tov Me€lkod Tepl TWV EMYXEPNUATIKOV TOUG Sduvatotitwyv. H
OUUTIEPLPOPA AUTN KATA TO SIKAOTPLO SIKAlOAOYoUoE amOAVTA TNV ATTOCUPOT)
TOV KpATouG vTodoxNs amd ) cvpewvia. O Klagert! mapatnpel mwg n amdé@aon
Aapfavel, eppécws, VTOYLV TNG TIG ETUTAYES TNG ETALPLKNG KOWWVIKNG VOVVNG
KAl NG amaitnong 1 €KAoToTe €MEVEUON va OUVTEAEL O0TNV avATTULEN TOUL
Kpatoug vmodoyns (to {NTnua tng «sustainable development»). Qotoco, px
TéToln Bewpnon eivatl AavBacpévn, kabwg to Sikaoctnplo Sev améppufe To
altnua tTwv emevdutwy emeldn ot idlot elyav mpofel oe Pevdels SnAwoelg, aAld
emeldn] ot Pevdelg dnAwoelg SikaloAoyovoav TN GUUTEPLYOPA Tou Megikov.
AnAadn), n onuacia Twv Pevdwv NAwoewv Sev emmpéale ™ PacudTTA TNG
amaitnong Toug aAAd Sikatodoyovoe TV apvnon tov Me€kol va oefaotel TnVv
EMEVOUTIKY) CULPWVIAL.

Itnv vmobeon Mondev v USA*Z, 0 emevSuTIG LOXUPIOTNKE WG TO KPATOG
VTOS0XNG aPVIIBNKE va TOU TTAPEXEL SIKALOGUVT] WG TTAPETOUEVT €K TOV apOBpov
1105 vmoxpéwon.43 Zuykekpuéva, o eMeVSUTNG VTIOOTIPLEE TTWG Ol ATIOPACELG

TWV  OUEPIKAVIKWVY Slkaotnplwv Tng Tmeployns s Bootovng va pnv

37 B yevika Kalicki-Medeiros, (2007), oeh 30 em - Picherack, (2008) — Vandevelde, (2010)
38 Dumberry, (2014), “The prohibition...” kat o i8to¢, (2014), “The protection...”
39 Robert Azinian, Kenneth Davitian, & Ellen Baca v. The United Mexican States, ICSID Case No. ARB
(AF)/97/2
40 B\ ko Draguiev, (2014), o) 293
4 Klager, (2011), oeA 210 kaL 217
42 Mondev International Ltd. v. United States of America, ICSID Case No. ARB(AF)/99/2
43 Klager, (2011), o€l 217 e - Kalicki-Medeiros, (2007), o€l 33
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LKovoTom ooy pa atiwon amolnuinwong tov, amotelovoe apvnon Sikaloovvng
Kal, ouvenwg, Ttapafiaon tov FETS 0mtwg avtd mpofAénetal oto apBpo 1105 tng
NAFTA. Qotdéco, 10 SlutnTiKO SIKAOTNPLO SeV SEXTNKE TIS KLTIACELS TOU
emevéuT). ApXlka, EekaBdploe TTwGS av KoL 1 &pvnomn Tapoxns Stkaloovvng yevva
evBvVN Tov KpATouG VTTOSoXNG pe Baon To SleBvég Sikalo, ToUTO Sev onualvel
WG TA SLEBV SIKAOTNPLX AELTOUPYOUV WG AVOTEPA SIKAoTNPLX IOV €EeTAlOVV
™ BACUOTNTA KAl VOULUOTNTA TWV ATOPACEWV TWV EBVIKWV SIKAoTnplwv.
EmumAgov, to Sikaotplo £€0ece mMOAUV LYNAG TOV XN Yl TNV KATAQPAOT
ApvNomng TaPoxNS SIKALOOVUVIG aVAPEPOVTAS XAPAKTNPLOTIKA (okéEYT 127) TTwG:
«In the end the question is whether, at an international level and having regard to
generally accepted standards of the administration of justice, a tribunal can
conclude in the light of all the available facts that the impugned decision was
clearly improper and discreditable, with the result that the investment has been
subjected to unfair and inequitable treatment. This is admittedly a somewhat open-
ended standard, but it may be that in practice no more precise formula can be
offered to cover the range of possibilities».

Ytnv vnobeon Metalclad v Mexico** to SloutnTikd SiKaoTiplo KANOnke
Kal TAAL va e@apuocel to apbpo 1105 g NAFTA4S Ta mpaypatika
TEPLOTATIKA Q@Opovoay [ia HeEKavikn etatpio Siaxeiplong emkivbuvwy
amoBATWV 1) oTtola €lXE ATTOKTNOEL ELSIKEG ASELEG ATIO TIG OLOCTIOVSLAKES OPXES
Tou Me€koV yla ™ Aeltovpyia €8IKWOV EYKATAOTAGEWY. (LOTOCO, Ol TOTIKEG
apx£G OTIoL VTIOTIOETAL Bt KATAOKEVALOVTAV OL EYKATACTACELS ATIOBANTWV TAV
avTIOeTEG PE TO ETiHOX0 OXESL0 KAl apviiOnKav v Yopny100UV TIG ATIALTOVUEVES
ToAe0SoUIKEG adeleG. TTapAAAnAq, oL KATOLKOL TNG TIEPLOXNG EUTIOSI{AV CUVEX WG
T OTOLA KATAOKEVAOTIKA £pya PE StadnAwoels KTA. Tlapd Tig deouevoels Twv
OHOCTIOVSLOK®WY OPYXWV Yl OAOKANIPWON TOU EYXELPNHATOG, €V TEAEL TO OAO
eMeVOUTIKO eyxelpnua Sev mpayuatomomOnke. H Metalclad, apepikavikn etaipla,
elYe ayopdaocel, v Tw METALY, TNV UEEIKAVIKN ETAPlO KAl OTPAPNKE KATA TOU
Kkpatoug tou MefikoU yua mapafiaon touv FETS t¢ NAFTA Adyw €AAendmg
Sla@avelag amd TIG OMOCTIOVOIAKEG Kol TOTIKEG apxeg Tou Me&kov. To

ST TIKO SIKAOTNPLO, €V TIPOKEUEVW, eppunvevoe to FETS tou apBpov 1105 wg

4 Metalclad Corporation v. The United Mexican States, ICSID Case No. ARB(AF)/97/1
45 Klager, (2011), o€\ 62 emt kaw 175 - Kalicki-Medeiros, (2007), oA 30
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éva auTOVOpOo HETPO TO oTolo Sev oxetiletal pe To SLEBVEG EAAYLOTO UETPO
mpootaciag aAAd Baciletal oto SieBvég Sikato. Me Baon avtn ™ Bewpnon, To
SIKAOTNPLO EPUNVEVCE TIG UTIOXPEWOELS IOV ATIOPPEOLV YIA TA KPATN ATO TO
1105 pe Baon to mpooipo kat to apBpo 102(1) tng NAFTA, to omoio ava@Epel
WG TA CVUPAAAGUEVH KPATT Ba TIPETEL Vv Tipodyouv T Sta@avela. Aniadt), To
SIKAOTIPLO EVOWUATWOE 0TO OVOLAOTIKO Tieplexopevo touv FETS g NAFTA v
UTIOXPEWOT SLAPAVELNG TIPOG TOV EMEVEUTY TOV SEGUEVEL TO EKAGTOTE KPATOG
UTT080XNG EVOVTL TOV EMEVEUTH. XAPAKTNPLOTIKA TO SIKAGTIPLO AVAQEPEL:

«74. NAFTA Article 1105(1) provides that “each Party shall accord to investments
of investors of another Party treatment in accordance with international law,
including fair and equitable treatment and full protection and security”. For the
reasons set out below, the Tribunal finds that Metalclad’s investment was not
accorded fair and equitable treatment in accordance with international law, and
that Mexico has violated NAFTA Article 1105(1).

75. An underlying objective of NAFTA is to promote and increase cross-border
investment opportunities and ensure the successful implementation of investment
initiatives. (NAFTA Article 102(1)).

76. Prominent in the statement of principles and rules that introduces the
Agreement is the reference to “transparency” (NAFTA Article 102(1)). The Tribunal
understands this to include the idea that all relevant legal requirements for the
purpose of initiating, completing and successfully operating investments made, or
intended to be made, under the Agreement should be capable of being readily
known to all affected investors of another Party. There should be no room for doubt
or uncertainty on such matters. Once the authorities of the central government of
any Party (whose international responsibility in such matters has been identified in
the preceding section) become aware of any scope for misunderstanding or
confusion in this connection, it is their duty to ensure that the correct position is
promptly determined and clearly stated so that investors can proceed with all
appropriate expedition in the confident belief that they are acting in accordance

with all relevant laws.

100. Moreover, the acts of the State and the Municipality - and therefore the acts of
Mexico - fail to comply with or adhere to the requirements of NAFTA, Article
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1105(1) that each Party accord to investments of investors of another Party
treatment in accordance with international law, including fair and equitable
treatment. This is so particularly in light of the governing principle that internal
law (such as the Municipality’s stated permit requirements) does not justify failure
to perform a treaty. (Vienna Convention on the Law of Treaties, Arts. 26, 27).
101. The Tribunal therefore holds that Metalclad was not treated fairly or
equitably under the NAFTA and succeeds on its claim under Article 1105.»
H ovAloylotikny tou Stoutntikov Sikaotnpiov yévvnoe mpofAnuatiopd. Tovto
kaBws to apbpo 1105 tng NAFTA Sev kdvel kapla ava@opd e LVTTOXPEWOT
Sla@avelag oAAG oUTE Kal TETOLA VTIOXPEWOT] YEVVATAL Yl TO EKACTOTE KPATOG
vTodoxN¢ ne Baomn To SteBvES BLKO Sikalo.46

Oewpeltal Twg Tapopol CUAAOYLOTIKY voBeTOnke amd To ST TKO
Sikaotplo otnv vnoBeon S.D. Myers v Canada.*’ Katda tov Klager48, otnv
vTo6Beon VT TO SikaoTPLo SLEVPUVE TO OVOLAOTIKO TEPLEXOpEVO Tov FETS g
NAFTA katd TpOTOo Tov Vo UTTOoTNPIEEL TTWG Lo SLAKPLTIKY HETAXEIPLOT HETAED
nuedanwv kat cArodanwv emevévtwv Tapafialet to apbpo 1105. O Klager
BAémeL T B€om aut ot @paon: «a majority of the Tribunal determines that on
the facts of this particular case the breach of Article 1102 essentially establishes a
breach of Article 1105 as well». (6ov apBpo 1102 eivar to &pBpo mov Beomilel
TNV VTIOXPEWOT) TNG «EOVIKNG LETAXEIPLONG» YIA TO KPATOG VTTOSOXTG TOL TG UN
Suaxplong) QoTto600, €V TIPOKELWEV®W, TO SIKAOTNPLO SeV TIPOEPN 0 pa evpeia
epunveia tov FETS g NAFTA 6mwg otnv vmoéBeon Metaclad. To Sikaotniplo
Eexabaploe?® mwg to FETS Baciletat oto 61ebvég Sikalo kat mwg 6ev

TEPAAUBAVEL amapaitTa VTOXPEWOT HUN SLAKPLTIKNG UETAXE(pLONG amd To

46 Klager, (2011), oeh 64 kot 189-190
475.D. Myers, Inc. v. Government of Canada, UNCITRAL
48 Klager, (2011), o€\ 65-66 - Kalicki-Medeiros, (2007), oA 31
49 B\ okén 259: «The minimum standard of treatment provision of the NAFTA is similar to clauses
contained in BITs. The inclusion of a “minimum standard” provision is necessary to avoid what might
otherwise be a gap. A government might treat an investor in a harsh, injurious and unjust manner, but
do so in a way that is no different than the treatment inflicted on its own nationals. The “minimum
standard” is a floor below which treatment of foreign investors must not fall, even if a government
were not acting in a discriminatory manner.» kal okén 262: « Article 1105(1) expresses an overall
concept. The words of the article must be read as a whole. The phrases ..fair and equitable
treatment... and ...full protection and security... cannot be read in isolation. They must be read in
conjunction with the introductory phrase ...treatment in accordance with international law»
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Kkpdtog vmodoyns. Qotdéco, To SkacTnplo Slevkpivioes? TwG OPLOUEVES
TIEPITTTWOELG KATAPWPNG SLAKPLTIKNG HETAXEPLONG IOV Ttapaflalel kaBe Evvola
SteBvoug Sikaiov Ba pumopel va BewpnBel kat mapafiocon tov FETS. Auto mov to
Sikaotplo Swmiotwos elval WG TA  TPAYUATIKA TEPLOTATIKA  TNG
OUYKEKPLUEVNG  TepimTwong Bepediwvovvy  TtOoo pd  mapafioaon  Tov
TpofAemouEVOL Opov Tiepl €OVIKNG petaxeiplong 600 kol pa mapafiaon Tov
FETS ¢ NAFTA. Mwx Tétola TOmMOOETNOT, OEV EVOWUATWVEL QATAPALTTWS
UTIOXPEWON SLaKPLTIKNG petaxeiplong evtog tov FETS tg NAFTA, aAda eival
ovufatny HE TNV TAylx gpunveia tov SteBvovg EAAYIOTOV HETPOU TPOOTAGIAG
TWG U KATAPWPN adikia (ev Tpokeévw VTTEpPOAKA avbaipetn SlakpLTiKN
uetaxeiplon) umopet va Bepediwoel mapafiaon tov IMST.

Ytnv vmobeon Pope & Talbot Inc. v. Canada>! 1o St TIKO SIKAoTHPLO
émpeme va epapuooel ™ NAFTA petadl evog apeplkavol emevouT] KAl TOU
Kavada.52 H vmoBeon agopovoe v vioBemon ek pépouvg touv Kavadd evog
TOAUTIAOKOU pLBIOTIKOU TAaLoloV oTa MAalol €@APUOYNS HlaG SleBvoug
ovpewviag petady Kavadda kat HITA. Qotooo, to emipayo puBuotikd mAaiclo
EMMNPENCE APVNTIKA TNV €MEVOULON €VOG aueEPLKavVOL €MEVOUTI), 0 OTOL0G Kol
otpagnke katd touv Kavadd pe Baomn t NAFTA. O emev8uTi§ EMIKOXAETTNKE TNV
mapaBiaon tov FETS mov mpofAémetal oto apBpo 1105 tng NAFTA xabwgs o
Kavadag aAdage kaBoploTikd To puOUIOTIKO TTAAICLO LETA TNV TIPAYUATOTIOMON)
™m¢ emévduone. Qotdoo, To Sikaotnplo Sev déxtnke Vv mapaficon tov FETS
Omw¢ autd mpofAémetal ot NAFTA. H kpion Baciotnke 6To yeEyovog Tws 0
Kavadag Sev vioBémoe ta pétpa avbaipeta aAAd, avtiOétwg, 1 aAlaynq Tov
pLOULOTIKOV TTAALGIOV £Yve KATOTILV S1EBVOUG CUUPWVING KAl ATTOTEAECE EVAOYN
TIPOCUPUOYT] OE VEEG OLKOVOULKEG KOl VOULKEG TEPLOTATELS. [TapdAANAa, KT TNV
vloBétnon Ttou véou vopoBetikov mAawoiov, o Kavadag Sev édafe pétpa
SLKpLTIKNG petaxeiplong vmeép Twv nuedanwv. ‘Etol, to Sikaotnplo apvnOnke

Tw¢ mapafiaotnke to FETS touv dpBpov 1105 ¢ NAFTA amd v vioBémon

50 B\ okén 263: « The Tribunal considers that a breach of Article 1105 occurs only when it is shown
that an investor has been treated in such an unjust or arbitrary manner that the treatment rises to the
level that is unacceptable from the international perspective. That determination must be made in the
light of the high measure of deference that international law generally extends to the right of
domestic authorities to regulate matters within their own borders. The determination must also take
into account any specific rules of international law that are applicable to the case.»
51 pgpe & Talbot Inc. v. The Government of Canada, 10 April 2001, Award on the Merits of Phase 2
52 Klager, (2011), 67 et kaw 159 er - Kalicki-Medeiros, (2007), o\ 32
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TWV EMPAXWV PLOUOTIKWOV PETPWV.53 Q0TOCO, N ATTOPAOT EVAL OUAVTLKNY YLo
TOV TPOTIO HE TOV omolo gpunvevoe to apbpo 1105 mov agopd to FETS tng
NAFTA. To Startntikd Sikaotnplo ameppue Ta oo VTOoTHPL{AV OL KUPBEPVIOELG
tov Kavada kot twv HITA ywx pia epunveia tov FETS 1 omola Ba to e€lowve pe to
IMST. Katd to Sikaotiplo pia Tétola epunveia Ba tav avtiBetn pe ) BovAnon
Twv ovufarropévwv kpatwv otn NAFTA, kabwg Ba eixe wg amotédeopa To
UETPO TPOOTACIAG TWV EMEVOUTWV va €lval TOAU yaunAo, KATL To oToio Ba
avtéfave pe To 0Ao Tvevpa TG ouvvOnkne ‘Etol, to StoutnTikd Sikaotnplo
KatéAnge oe g avtdévoun epunveia touv FETS, Stakpitr and to IMST kat toug
EYYEVEIS TEPLOPLONOVG TTOV BETEL TO TEAevTAl0. XUAPAKTINPLOTIKA TO SIKAGTNPLO
avépepe: « The Tribunal is unwilling to attribute to the NAFTA Parties an intention
that would lead to such a patently absurd result. Accordingly, the Tribunal

interprets Article 1105 to require that covered investors and investments receive,

the benefits of the fairness elements under ordinary standards applied in the

NAFTA countries, without any threshold limitation that the conduct complained of

be "egregious/, "outrageous” or "shocking," or otherwise extraordinary. For this

reason, the Tribunal will test Canadian implementation of the SLA against the
fairness elements without applying that kind of threshold.»

AOYw TV TponyoUueVwY amo@Aacewy, BewpnOnke amd ta cupfarropeva
otn NAFTA kpam Twg Tta SlatnTikd SikaoThipla TapeEPUNVEVOLVY TO aAnOLvo
vonua tov apBbpov 1105, pe amotédeopa va to Staxwpilovv amd to SleBvég
€OLIKO SlKal0 Kol KATAAYOUV Vo TOU TPOGSISOUV HEYAAUTEPO OVGLACTIKO
TEPLEXOUEVO.54 ML TETOLX EVPEI KAL UTOVOUT EPUNVELX £XEL WG ATIOTEAEG A
NV amodoy| TEPLOCOTEPWV VTIOXPEWOEWY YIX TA EKACTOTE KPATN LTOSOXNMG.
'EToL, Ta oLUBOAAOUEVA KPATN TIPOXWPNOAV G€ QUOEVTIKY gpunveia TG ToL
apbpov 1105 péow ™G €xdoong avakoivwong g NAFTA Free Trade
Commission mep( ¢ epunveiag Tov apbpov 1105.55

Ytnv vtobeon Gami v Mexico>® to S1kactnplo EMPETE va KPIVEL AAAN pia

a&lwomn mapafiacng tov apbpov 1105 g NAFTA.57 Ev pokepévw, N etalpia

53 Qotb00, T0 SKaoThpLlo SéxtnKe Thv TapaBiocn Tou HETPOU O AANA TIPOUYOTLKA TIEPLOTLKA.
54 BA ka Klager, (2011), oA 70 ent
55 BA mapdptnpa 1 oto TéAo¢ TG Epyaciog
56 Gami Investments, Inc. v. The Government of the United Mexican States, UNCITRAL
57 BA ko Klager, (2011), oA 170-171 - Kalicki-Medeiros, (2007), ce\ 37
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GAMI, apeplKavikng vmnkKoOTNTaG, TPOooTddnoe va Spactnplomoinbel otov
TOHEQ KOAALEPYELAG CoxapOTEVTAWY TOU Megikov. O ev AOyw TOUEXRS, WOTACO,
TUYXaVE MG €VTovnG VOUOBETIKNG puBULonG amd to kpdtog tou Mefikov. H
QUEPLKAVIKY] TP, AOY® TwV SUOXEPELWV TIOU SNULOVPYOVOE TO UEEIKAVIKO
VOUOOETIKO TAQIOlO0 OTNV TPAYUATOTIOMON TwV EMEVOUTIKWV TNG oxedlwv,
OTPAPNKE KATA TOU Me€ikov vmootnpilovtag mws to Mefikd dev Statnpovoe
€VUVOIKO TEPLBAAAOV Yl TIG EEVSVOELS KAL, EMOUEVWS, vBLVOTAV pE Bdom TO
FETS mov mpoéBAeme to apbpo 1105 tng NAFTA. To SiotnTikd Sikaoctnplo
améppue To aitmua tov emevéuTn Kabws Sev umopovoe va BepedlwBel evBVVN
Touv Me€lkoU, Kuplwg SLOTL oL emipayes VopobeTikéG pubuioels elyav tebel py
vmoypa@ei 1 NAFTA kat TpotoU o emev8uTNG EMIXEPNIOEL TNV €TEVEUVON Tou. O
emevOLTIG YVwpLle TNV UTapEn TOU TTOAVTIAOKOU VOMOBETIKOU KABECTWTOG Kal
€101, dev pmopovoe va Bepedlwbel TpoooAn Tou emevOLTIKOU TiEPIBAAAOVTOG
amd to kpatog vmodoxns. H mpoofoAn tou emevéutikol mepBdAlovtog pmopel
va vonBel povo a@ov o emeVEUTIG TPAYUATOTIO oM TV EMEVSLOT] TOU.

AMN pa vmoBeon ota mAaiowx ™G NAFTA ntav n Thunderbird v.
Mexico58. Xtnv Tpokeluévn Tepimtwon3?, o emevduTiG OTPAPNKE KATA TOU
Me€ikov Adyw mapaBiaong touv FETS, pe to okemtikd mwg n €6vikn vopobeoia
TIOU QQOPOVCE TA TUXEPA TaALXVISI eUTOSIWle TNV TPAYUATOTIOMON TNG
EMEVOUOTG TOU KOl TIWG Ol HEEIKAVIKEG SIKAOTIKEG KAl SLOIKNTIKEG QPXES
mapaBiacav to FETS péow twv evepyeiwv tous. To SIKAOTHPLO ETPETE VA
efetaoel eav to FETS, 6mwg mpofAémetar oto apbpo 1105 tng NAFTA,
mapaflalotav. To Awactiplo, Aaufdavovtag vmOYLWY TNV  EPUNVEVTIKN
avakoivwon ¢ NAFTA FTC, avagépel otn okéymn 194: «The content of the
minimum standard should not be rigidly interpreted and it should reflect evolving
international customary law. Notwithstanding the evolution of customary law
since decisions such as Neer Claim in 1926, the threshold for finding a violation of
the minimum standard of treatment still remains high, as illustrated by recent
international jurisprudence. For the purposes of the present case, the Tribunal

views acts that would give rise to a breach of the minimum standard of treatment

58 |nternational Thunderbird Gaming Corporation v. The United Mexican States — BA kat Klager,
(2011), oeA 160
59 BA ko Klager, (2011), oeh 178 - Kalicki-Medeiros, (2007), oeh 38
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prescribed by the NAFTA and customary international law as those that, weighed
against the given factual context, amount to a gross denial of justice or manifest
arbitrariness falling below acceptable international standards.». £tn oLVEXELX TO
SikaoTpLlo améppufe To alTUA TOV EMEVEUTI KABWG BEWPNOE TWG OL TIPAKTIKES
Tov Me€ikov Sev Bepediwvav mapafiaon Tov HETPOU EAGXLOTNG ATTALTOVUEVTG
mpootaciog ov kabiEpwve 1 NAFTA, kuplwg 510TL 0 etevduTn¢ €lxe afloAoynoel
AavOaopHEVA TIG SNAWOELS TWV KPATIKWY 0pYAVWY Tov Megikov.60

H un66eon Waste Management v Mexico®! a@opovoe Tnv tpoofoAr] Twv
EVVOUWV TIPOCGSOKLWV TOV emevUTN.02 Ev TpoKeéVW, X QUEPLKAVIKT ETALPlX
Staxelplong okovTISLWOV CUUPWVNOE e Eva SN0 Tov Megikov, va avaAdfel Tnv
KaBaploTNTa TWV SpOUWV TOu SN0V YL OUYKEKPLUEVT XPOVIKY TEPI0SO e
unviaia  apolfn). Mapa ™ ovp@wvia, o SNUOG AMETUXE VA TNPNOEL TI§
UTIOXPEWOELS TOV UE ATIOTEAECHUA TNV ATOTUX(A TNG €MEVOLONG. TN CUVEXELA T
etalpla otpdnke pe Baon to dpbpo 1105 g NAFTA katd tou Megikov.
Q01600, TO SLATNTIKO SIKAOTNPLO ATEPPUPE TIG AUTIACEL TOU EMEVOUTH] WG
KaBapad ocLUPATIKEG VTTOXPEWOTELS IOV Sev amatteital va emAvovTal o€ SLeBVEG
enimedo pe Baon t NAFTA. Kata to Sikaoctiplo, 1 amoTuyiot TOU KPATOUG
UTIOS0XNG VX KAVOTIOWOEL KABAPA& OKOVOULKES aELOELS KATA TO XPOVO TIOU
auTég kabiotavtal Anéimpobeopeg, Sev yevva evBuvn pe Baon to dpbpo 1105 g
NAFTA.

Itnv vnéBeon Methanex v USA%3 1o S1a1tnTIKO SIKAOTPLO ETMPETE VA
€CETAOEL GV 1) SLOKPLTIKY) LETAYEIPLON TIOU ETKAAEITO 0 EMEVSLTNG UTOPEL va
amoteAéoel mapafiacn tov apbpov 1105 tng NAFTA.64 [lio cuykekpluéva, P
kavadikn etalpia  mpoomddnoe va SpactnplomowmBel emevluTIKA OTNV
KaAwpopvia wg mapaywyds upebavoing Qotdéco, n Kaiwpopvia, Adyw
TEPPAALOVTIKWV AV oUXLWV, TTPOERN o€ petaffoAn TG vopoBesiag TG HETA TNV
TPAYHATOTOMOon NG emMéEvEuong kal amayopePe v Tapaywyn HeBavOAng
EMTPETOVTAG HOVO TNV Tapaywyn €0avoAng. O kavadog emevéuTn§ Voo TNPLEE

mws 1 KoAwpdpvia mpoéPn oty ev A0Yw TPAKTIKN YlX VX EUVONOCEL TOUG

60 Klager, (2011), oeA 179
61 Waste Management, Inc. v. United Mexican States ("Number 2"), ICSID Case No. ARB(AF)/00/3
62 B\ ko Kalicki-Medeiros, (2007), o€l 36 - Draguiev, (2014), oA 291
3 Methanex Corporation v. United States of America, UNCITRAL
64 Klager, (2011), oe) 191 em ka 208 em - Kalicki-Medeiros, (2007), oel 37
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EYXWPLOVG TapaAywyovs eBavoAng kot va mANgel tnv (Sla kabwg vmnpxe
QVTAYWVIOUOG  HETAED mapaywywv e0avoAng-pebavoing. To  Startntiko
Sikaotnplo e€etalovrag TV ofiwon, ameppuPe apxXlkd TNV €QAPUOYN TOU
apBpov 1102 ™ NAFTA kabwg 1 amaydpevot a@opovce TOGO TOUG EYXWPLOVS
000 Kal TouG aAA0Samovs TapAywYoU§ HEBAVOANG KoL, GUVETWG, SEV UTTOPOVCE
va Bepeliwbel oto  apbpo  SlaKPLTIKY  HETOXEIPLON YA  TAPAYWYOUS
SLLPOPETIKWV TPOIOVTWY. XTI OUVEXELN, €EETAOE KATA TOGOV UTMOPOVCE VA
BepeAlwOel oto 1105 evBVVY TOL KPATOLG VTTOSOXTS YIA SLAKPLTIKN HETAXEIPLOT).
To Sikaotplo Samiotwoe mwg to FETS, 6mwg mpofAémetal otn NAFTA, dev
TIEPLEXEL KAULX VTTOXPEWOT TOV KPATOUG UTIOS0XN G TIEPL U1 SLAKPLONG LETAEY TWV
emevoLTWV. [apdAinAa, dev umopel va Bepediwdel oto Slebveg eOkd Sikato
KAVEVOG KAVOVAG IOV VA ATTAXYOPEVEL TN SUVATOTITA EVOG KPATOUG va Stakpivel
HETAED  eYYWPWV KAl QAAOSATWV EMEVOUTWY. ZUVETIWG, TO SLALTNTIKO
SIKAOTNPLO ATEPPLPE TA ALTNUATA TOV TEVSLTN KABwG dev otnpllovtay amd to
ypdaupa g NAFTA.

Ymv vnoBeon Glamis v USASS o emevéuti§ otpdenke Kata twv HIIA
EMELON oL ApPUOSLEG apXEG SEV TOV XOPNYNOAV TNV ATIALTOVUEVT] ASELX Y OpUYELD
HE TNV alToAoyla Twg 1 emipaym Teploxn BPLOKOTAV TTOAV KOVTA O€ LEPd HEPOG
TWV aVToXOOVWV ApepKavwy.66 O emevéuTi§ vTTOoTNPLEE TTWG UE Bdom To apBpo
1105 ¢ NAFTA, ot HIIA mapaBiacav to FETS kabwg n apvnomn xoprynong
adelag mapafiale TV MaAylx Kal TopeABoVOA TPAKTIKY TwWV ApUOSLwV
SOIKNTIKWV VTPecIwV. 0Td60, TO SlUTNTIKO SIKAoTNplo améppupe TIg
ALTIAOELS TOV emevSLT KABWG ekelvog 6ev katd@epe va amodeifel kopla
mapaBiaon. MadAota 1o Sikaotiplo mepteypaPe Sle€odika to Bapog amddeléng
IOV PEPEL 0 EKAOTOTE EMEVOVTIG IOV VTTOoTNPilel Tapafiaon Tov apBpov 1105
™¢ NAFTA, mepiypa@r mov mapaméutmel o€ peydAo BabBpod oTIG ATOSEIKTIKEG
amoitnoelg g vmobeong Neeré?. Xapaktnplotikd: «In the instant case, the
Tribunal finds that Glamis fails to establish the evolution in custom it asserts to
have occurred. It thus appears that, although situations presented to tribunals are

more varied and complicated today than in the 1920s, the level of scrutiny required

55 Glamis Gold, Ltd. v. The United States of America, UNCITRAL
56 Klager, (2011), ogA 210
57 L. F. H. Neer and Pauline Neer (U.S.A.) v. United Mexican States
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under Neer is the same. Given the absence of sufficient evidence to establish a
change in the custom, the fundamentals of the Neer standard thus still apply today:
to violate the customary international law minimum standard of treatment

codified in Article 1105 of the NAFTA, an act must be sufficiently egregious and

shocking—a gross denial of justice, manifest arbitrariness, blatant unfairness, a

complete lack of due process, evident discrimination, or a manifest lack of

reasons—so as to fall below accepted international standards and constitute a

breach of Article 1105(1). Such a breach may be exhibited by a “gross denial of

justice or manifest arbitrariness falling below acceptable international standards;”

or the creation by the State of objective expectations in order to induce investment

and the subsequent repudiation of those expectations. The Tribunal emphasizes

that, although bad faith may often be present in such a determination and its
presence will certainly be determinative of a violation, a finding of bad faith is not
a requirement for a breach of Article 1105(1). The Tribunal further finds that
although the standard for finding a breach of the customary international law
minimum standard of treatment therefore remains as stringent as it was under
Neer; it is entirely possible that, as an international community, we may be shocked
by State actions now that did not offend us previously.»

Ztnv vnoBeon Loewen v USA®8 o emtevBUTIIG LOXUPIOTNKE TIWG TO KPATOG
vTodoxNG apvnOnke va Tov TapéXeEL SKalooLV, OTIWG KAl OTNV LTOOEOT
Mondev v USA. Ev TTpOKEILEVWD TA TIPAYUATIKA TIEPLOTATIKA €iyav w¢ eENGo?: uia
kavadikn etalpia  Spactnplomomibnke otnv  TOATElad Tou MioolooiTmL
QVTOYWVLCOUEVT) Lot TOTILKY] QUEPLKaVIKY etatpia. Ot SVo etaipieg Adyw
Sltaopwv mpocéPuyav ota Sikaotnpla. Kata ™ 6ikn, To Tomkd Sikaotnplo
eMETPEPE 0TOVG SIKNYOPOUG TNG TOTIKNG £TALPlaG va Tipofovv o€ apvnTIKOUG
XAPAKTNPLOUOVG Yot TNV eMEVSUTPLA eTALPla TOVIOVTAGS TNV aAAoSamT) tBayEveld
™G (empokeLTo yla Sikn amolnpiwong Kal, cuveTws, Ba amo@daotfav évopkol). Ot
€vopkol Sikaiwoov Tnv TOomKN etalpia, €mSIKACOVTAG NG TN HEYAAVTEPN
amo{nuiwon oy wotopia ™G moAttelag. 'a va aocknoel €peon, 1 Kavadikn
etalpla Oa Empeme va kataBeoel eyyunTikn emoToAr] VPoug 625 ekatoupvpiwv

SoAaplwv evtog 7 NMUEPWYV, TIPAYUAX TIOU 8EV TO KATAPEPE UE ATIOTEAECUA VX

%8 Group, Inc. and Raymond L. Loewen v. United States of America, ICSID Case No. ARB(AF)/98/3
9 BA ko Klager, (2011), ok 219-221 - Kalicki-Medeiros, (2007), €A 35
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avaykaotel va €pBel oe cupuBLacud pe v TomIKN etalpia. ['la autovg Toug
AGyoug, m emevdLTPLA ETAPIX TPOCEPUYE KATA TOU KPATOUG UTIOS0XTG
LOXUPLIOUEVT] TIwG apviBnKe va Tou TapEXEL SKALOCUVN Kol ETMOUEVWS,
mapafiace to FETS tng NAFTA. To Startntikd Sikaotiplo emavédafe mwg, kata
™mv e&éTaon TG «apvnong moapoxns StkatooVvng», ta Stebvr Sikaotipla Sev
AELTOVPYOUV WG EPEeTElN TWV €OVIKWV SikaoTnplwv woTe va eEeTA{OVV TN VOULKY
BaootnTa TV €6VIKWV SIKACTIKWOV ATOPAGEWV. LT GUVEXELX, TO SIKAOTNPLO
Samiotwoe Twg 1N Ste€aywyn g MPpwTOSikng Sikng Sev Tav kavny va otabel
UTEPAVW TwV SlEBvwv kpLtnplwv Tepl TOU €AAYIOTOV WHETPOV  ATIOVOUTG
SikatooVvng kabws N TPWTOSIKN Stadikaoia NTav TPOSNAWG EVVOTKI VTIEP TNG
ToTIKNG emxelpnong. [Exeym 137: «In the light of the conclusions reached in
paras. 119-123 (inclusive) and 136, the whole trial and its resultant verdict were
clearly improper and discreditable and cannot be squared with minimum
standards of international law and fair and equitable treatment»] Qot6co0, TO
Sikaotnplo améppue 6N cuVEXELX TNV a&lwoT Tov emeVEUTH KABWG Yl va yivel
amodeKT 1 dpvnom Tapoxns Sikatoovvng B TPEMEL 0 ETEVEUTIG VX EAVTANOEL
OAa T €VEIKA PECK TOU KPATOUG VTTOSOXMS 1) TO KPATOG LUTIOSOXNG VA UV TOU
TapEXEL AL EvOiKa Bonbnpata 1] HECAK YLK TNV UTIEPACTILON TWV SIKNLWUATWY
Tov. Ev Tipokelpévw, KaTtd To SLaitnTikG SIkaoTNplo, 0 EMEVEUTNHG ATETUXE VA
eEAVTANOEL TA EVEIKA HECH TOV KPATOUG UTOS0XNG KO, CUVETIWG, TIHPA& TNV Un
Sikam mpwTtodikn Sadikacia Sev umopovoe va BepedlwBel 1 dpvnon Tapoxng

SikatooVvng pe Baon ta Stebviy kpLtnpLa evOVLVNG.
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5.2. Nopoloyia mov a@opa Sta@opeg BIT

Ytnv undébeon Genin v. Estonia’® to 8ieBveg SiutnTikd Sikaotiplo
EMPETE va epunvevoel Kat va e@appooel ™ BIT petadv EcBoviag kat HITA.71 O
EVAYWV EMKAAECTNKE, €V TIPOKEWWEVW, TNV Ttapafiaon ek pépovg s Eaboviag,
uéow Twv mpatewv TG EoBovikng Kevtpwkng Tpamelag, touv FETS movu
mpofAemotav otnv BIT. O emipayog 6pog TG eMeEVOUTIKNG CUVON KNG OLUVESEE TO
FETS pe tv eddylotn mpootacia mov mapeixe to S1ebvég eByukd Sikato.’2 To
SIKAOTNPLO, KATA TNV €EETAOT TNG OUYKEKPLUEVNG alTioonGg, €PUNVEVCE TOV
emipayo 0po kai 6lwg, emixelpnoe va SWOEL OUCLAOTIKO TEPLEXOUEVO OTO
TIPOPAETOUEVO HETPO TIPOOTAGIAG. XAPAKTNPLOTIKA ava@épel otn okeym 367:
«Article 11(3)(a) of the BIT requires the signatory governments to treat foreign
investment in a “fair and equitable” way. Under international law, this requirement
is generally understood to “provide a basic and general standard which is detached
from the host State’s domestic law.” While the exact content of this standard is not
clear, the Tribunal understands it to require an “international minimum standard”
that is separate from domestic law, but that is, indeed, a minimum standard. Acts

that would violate this minimum standard would include acts showing a willful

neglect of duty, an insufficiency of action falling far below international standards,

or _even subjective bad faith. Under the present circumstances—where ample

grounds existed for the action taken by the Bank of Estonia—Respondent cannot be
held to have violated Article 1I(3)(a) of the BIT.». H emipayn tomobétmon tov
Sikaotnplov Bewpeital WG Pl OTTAVLIA TIEPITITWON OTIOU SLALTNTIKO SIKAOTHPLO
Tpoomabel va TEPLYpAPEL LE CUYKEKPLUEVO TPOTIO TO OUCLOCTIKO TIEPLEXOUEVO
tou FETS kal Twv vmoxpewoewv mov eMPBAAAEL 6TO KPATOG VTTOSOXNG. L0TOGO,
Ba mpémel va onuelwOel TTwG 1) EQ@APUOTOUEVT) ETEVEUTIKI) CUVONKN AVEPEPE TIWG
TO €@APUOLOUEVO HETPO TIPOOTHCIOG TWV eMeEVOUTWV Oev pmopel va elvat
XAUNAOTEPO ATO ekelvo TOL TIPoPAETEL To S1eBVEG Sikato. Eivatl @avepd amo

SLTOTIWOT TNG ATOPAOTG, TTWG TO SIKACTIPLO TEPLYPAPEL EVAL EAAYLOTO HETPO

70 Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v. The Republic of Estonia, ICSID Case No.
ARB/99/2
71 BX kou Kalicki-Medeiros, (2007), oeh 32-33
72 «3. (a) Investment shall at all times be accorded fair and equitable treatment, shall enjoy full
protection and security and shall in no case be accorded treatment less than required by international
law.»
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QTALTOVEVTG TTPOOTACLAG TO 0Tol0 eMnpedleTal amo to S1eBvég Sikalo wg Ttpog
TO OUCLOOTIKO TOU TIEPLEXOUEVO XWPLS ATIAPALTII TWS VA UTTOPEL AUTO VA TAUTIOTEL
LLE TO OVOLAOTIKO TEpLexOpevo Tov IMST. Emopévwg, n Statimwon g and@aong
Sev pmopel va XPMOLUEVCEL YA YEVIKOTEPES SLATIOTWOELS IOV Bt APOPOVV TO
FETS w¢ éva autOVoo KPLTHPLO TTPOCTAGING TWV ETEVEUTWVY.73

Itnv vmobeon Saluka v. Czech Republic’* to SiartnTtikd Sikaotnplo
SExTNKe WG TO KPAtog vmodoxns eixe mapafiaoel to FETS mov mpofAemotav
omv emipoyn BIT.7S Empoxeito ywx évav oAAavdo emevdutn o omolog eixe
emevéloel otov Tpame(lkd Topéa G Toegxiag, ayopdlovtag HETOXEG €VOG
TOEYIKOU TIOTWTIKOU 8pUHATOG. ‘OTav EMEITA ATIO PEPIKA XPOVIX O TPATIEIIKOG
topéag G Toexlag avtipetwmioe Spuela kpion, 10 TOEYKG SNudoLO
Tpoomabnoe va avtiuetwmiosl v kpion aAlalovtag &pdnv To VOHOBETIKO
TAQLOL0 KOl EVIOXVOVTAG OLKOVOUIKA TIPWTA TIG TOEXIKEG KPATIKEG TPATECES
EVAVTL TWV EEVWV eMEVOLTWV. AOY®W TNG SLAKPLTIKNG HETAXEIPLONG, 0 0AAXVEAG
EMEVOUTIG OTPAPNKE KATA TOU TOEXIKOU KPATOUG UTOOTNPIloVTAS TwG 1
emipoym Stakpltikn petayeiplon mapafLdlel To HETPO ATALTOVEVTG TIPOOTACIOG
Tov kabiépwve N emipayn Sebvig emevdéuTiky ocvp@wvia petadd HIIA kot
Toexlag oto dpbpo 3 autc.76 To Sikactnplo TPoEPN o€ eE€éTaon Kal epunveia
TOU €V A0y HETPOV ATALTOVUEVNG TIPOOTACING IOV KABLEPWVE 1| GLUVONKN KAl
katd ocov to FETS mov mpoBAénel pmopel va e€lowBei pe to IMST. I'a T oxéon

tov emipayxov FETS pe to IMST 1o Sikaotiplo Slamictwoe ot okéPn 294 mwg:

73 BA kat oxoMaopo TnG Statimwong amod To StatnTiko Sikaotrplo otnv untdBeon Saluka, otn okéPn
295: «The Genin case on which the Respondent relies does not support this suggestion. The Genin
tribunal merely held that a BIT standard of “fair and equitable” treatment provides “a basic and
general standard which is detached from the host States’ domestic law”.27 This standard is
characterised by the Genin tribunal as “an” international minimum standard, not as “the”
international minimum standard. Far from equating the BIT’s standard with the customary minimum
standard, the Genin tribunal merely emphasised that the “fair and equitable treatment” standard
requires the Contracting States to accord to foreign investors treatment which does not fall below a
certain minimum, this minimum being in any case detached from any lower minimum standard of
treatment that may prevail in the domestic laws of the Contracting States. Also, the way the Genin
tribunal defined the threshold for the finding of a violation of the “fair and equitable treatment”
standard28 does not incorporate the traditional Neer formula29 which reflects the traditional, and not
necessarily the contemporary, definition of the customary minimum standard, at least in certain non-
investment fields.»
74 Saluka Investments B.V. v. The Czech Republic
75 Klager, (2011), o) 81 emt kaw oA 161-162 - Kalicki-Medeiros, (2007), o) 38
76 B\ tn pAtpa the oupdwviag: «Article 3. 1) Each Contracting Party shall ensure fair and equitable
treatment to the investments of investors of the other Contracting Party and shall not impair, by
unreasonable or discriminatory measures, the operation, management, maintenance, use, enjoyment
or disposal thereof by those investors. »
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«Whichever the difference between the customary and the treaty standards may
be, this Tribunal has to limit itself to the interpretation of the “fair and equitable
treatment” standard as embodied in Article 3.1 of the Treaty. That Article omits
any express reference to the customary minimum standard. The interpretation of
Article 3.1 does not therefore share the difficulties that may arise under treaties
(such as the NAFTA) which expressly tie the “fair and equitable treatment”
standard to the customary minimum standard. Avoidance of these difficulties may
even be regarded as the very purpose of the lack of a reference to an international
standard in the Treaty. This clearly points to the autonomous character of a “fair
and equitable treatment” standard such as the one laid down in Article 3.1 of the
Treaty». LTn OULVEXELQ, Yl TNV EPUNVEIN TOU EMIHOYOV OPOV WG AUVTOVOUOU
KpLInpilov, TO OJSIKAOTNPLO XPNOLUOTIONOE TA EPUNVEVTIKA EPYQAAEL TIOU
kaBlepwvel 1 AXB kal mepleypaPe AETTOUEPWS TNV EQAPUOYN TOVG.77 Katomiy
€CETACEWG TOV VONUATOG TWV AEEEWV, TOU TEPLEXOUEVOV, TOU QVTIKELLEVOU Kal
TOU OKOTIOU TNG oLVONKNG, To SltnTikd Sikaotplo katéAnée otn okéPm 309
oto €&in¢ ovumnépacpa: «The “fair and equitable treatment” standard in Article 3.1

of the Treaty is an autonomous Treaty standard and must be interpreted, in light of

the object and purpose of the Treaty, so as to avoid conduct of the Czech Republic
that clearly provides disincentives to foreign investors. The Czech Republic, without
undermining its legitimate right to take measures for the protection of the public
interest, has therefore assumed an obligation to treat a foreign investor’s
investment in a way that does not frustrate the investor’s underlying legitimate
and reasonable expectations. A foreign investor whose interests are protected
under the Treaty is entitled to expect that the Czech Republic will not act in a way
that is manifestly inconsistent, non-transparent, unreasonable (i.e. unrelated to
some rational policy), or discriminatory (i.e. based on unjustifiable distinctions). In
applying this standard, the Tribunal will have due regard to all relevant
circumstances.». Me f&omn aQuTO TO OLUCLACTIKO TEPLEXOUEVO TOU ATTALTOVHUEVOV
UETPOVU TIPOOTACLAG TWV EMEVSUTWV ATO TO KPATOG UTTOS0XTG Kal eEeTAlOVTAS T
TPAYUATIKA TIEPLOTATIKA, TO SikaoTnplo KatéAnée mwg 1 Toeyia eixe mapaplacet
TO QTOLITOVUEVO HETPO TPOOTACIAG TOU KABLEPWVE 1 €PAPUOOTEN OlEBVIG

EMEVSUTIKY GUVONK).

77 BA okéPelg 297 éwg 308

30
Inupidwv Mewpyltog Mixog
ABriva 2016



To «pétpon» TG Sikalng Kal LOOTIUNG LETAXEIPLONG
The fair and equitable treatment standard

[SLatépws onpavtikeg yia tnv katavonomn tov FETS elvar 0o amopdoelg
Sta@opeTikwv dartntikwyv Sikactnpiwv, ntown Lauder v Czech Republic78 ko n
CME v Czech Republic7®. 01 vrtoBéoelg agopovoav ta (Sla akpBws TpaypaTika
TIEPLOTATIKA KAl OXETI{OVTAV [E EMEVSUTIKEG AELWOELS EVAVTIX OTO KPATOG TNG
Toexlag.80 Qotdc0, N MPWTIN agopovoe v e@appoyn touv FETS o0mws auto
mpoPAemotav otn BIT petald HIIA-Togylag, evw otn Se0tepn €mpeme va
epappootel To FETS 0mwg mpoBAemdtav ot BIT petadd OAAavdiag-Toeyiag. Ta
TPAYUATIKA TEPLOTATIKA a@opovoav &vav O0AAavéo emevéut) 0 oTolog
eMIyelpnoe va eloéABeL otV TNAgoTITIKY ayopa TG Togylag tn Sekaetio Tov "90.
[Tapa v apyikn amodoyn TNG emevSLONG ATO TO TOE(IKO SNUOCLO, UECW
EYKPLONG NG APUOSIAG TOEXIKNG TNAEOTITIKNG apXNG, €v TEAEL 1 emévduon
VauAynoe Kabwg 1 TNAEOTTIKY apyN EMIKAAEOTNKE TNV avtiBeTn TOEXIKN
vopoBeoia yia va punv emitpéPet ™ Snuovpyla Sl Tikov TNAEoTTIKOU oTadpov.
To Swumtikd Swkaotpo otnv Lauderv Czech Republic apviBnke tnv
mapaBioon tov FETS ¢ BIT petady HIIA-Togyiag kat amaAlage v Toegyla amod
omoladnmote €vBUVN Evavtt Tov emevdutn. To Sikaotnplo, EpUNVEVOVTAG TO
vmepfoAkd Attd FETS tng ouvOnkng, avépepe ta €&ng:

«292. Article I1(2)(a) of the Treaty sets forth that "[iJnvestments shall at all times
be accorded fair and equitable treatments, (...)". As with any treaty, the Treaty shall
be interpreted by reference to its object and purpose, as well as by the
circumstances of its conclusion (Vienna Convention on the Law of Treaties, Articles
31 and 32). The preamble of the Treaty states that the Parties agree "that fair and
equitable treatment of investment is desirable in order to maintain a stable
framework for investment and maximum effective utilization of economic
resources”. The Arbitral Tribunal notes that there is no further definition of the
notion of fair and equitable treatment in the Treaty. The United Nations
Conference On Trade And Development has examined the meaning of this doctrine.

Fair and equitable treatment is related to the traditional standard of due diligence

and provides a “minimum international standard which forms part of customary

international law”. In the context of bilateral investment treaties, the “fair and

78 Ronald S. Lauder v. The Czech Republic, UNCITRAL
79 CME Czech Republic B.V. v. The Czech Republic UNCITRAL
80 BA avahutikd kot Klager, (2011), oe 180 em - Kalicki-Medeiros, (2007), oeh 33
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equitable” standard is subjective and depends heavily on a factual context. It “will
also prevent discrimination against the beneficiary of the standard, where
discrimination would amount to unfairness or inequity in the circumstances”.

293. The Arbitral Tribunal holds that none of the actions and inactions of the
Media Council, which have already been examined with respect to the prohibition
against arbitrary and discriminatory measures, constitutes a violation of the duty
to provide fair and equitable treatment». AT6 T ocLALAOYLOTIKY] TOV SlkaoTnPlOV
elval mMPOSNA0 TwWG, €V TPOKEWEVW, TO OIKAOTNPLO TPAYUATOTOMOE UlA
vntepBoAkd otevn| epunveia touv FETS ¢ ouvOnkng kat to ouvédeoe pe to IMST.
Amé v AN, omv vtobeon CME v Czech Republic, To SioutTikd Sikaotplo
e@appuolovtag yla tTa dla Ipaypatikd meplotatikd v BIT peta&d OAAavdiag-
Toexla, mpoxwpnoe oe katadikn g Toeylag. O emipayog Opog TG €W
eMeVOUTIKNG ouVONKkNG Touv avagepotav oto FETS 7ntav apketa mio
meptypa@ikog amo v BIT petagd HIIA-Togylag, avagépovtag ta €&ng: «Each
Contracting Party shall ensure fair and equitable treatment to the investments of
investors of the other Contracting Party and shall not impair, by unreasonable or
discriminatory measures, the operation, management, maintenance, use,
enjoyment or disposal thereof by those investors». To Sikaotiplo Sev avéAvoe
Ste€odika Tov emipaxo Opo Tapd AITA avé@epe ot okéYn 611 Twg 1
OLUTIEPLPOPG TNG TNAEOTITIKNG apxNs TS Toexlag ovviotda S6Aa («intentional»)
mapaBioon tov FTES ¢ edw epapuootéag cuvONIKNG.

H amopaon Tecmed v Mecico8! acyxoAnbnke kupiwg pe to {Tnua Tng
TPOOTACING TWV EVVOUWV TPOGSOKLWY Tou emevdutn.82 H vmdbeon agopoloe
uia womavikny etatpia, Tnv Tecmed, n omoila amomelpadnke va SpaoctnplomoinOel
oto Me&ikd kai, oOvyKekpluéva, oTov Topén Slaxeiplong  emKivouvwv
Bopunyxavikwv amofAntwv. H omaviky etapla améktnoe v adelx va
AELTOVPYNOEL EYKATACTACELS ATOBANTWY E CUUUETOXN O€ SNUOCL0 SLIyWwVIoHO
TOU TPAYUATOTIOMOKV Ol OUOOTIOVSLaKEG apxéG Tou Me€wkov. H etaipia
AELTOVPYNOE TNV EYKATACTAOT] KAL LAALOTA 1) ASELX TNG aAVAVE®ONKE VOoTEPA ATIO

™V TIaPodo VO XPOVOU YLa GAAOV €va XpOVo. Q0TOCO, TNV EMOUEVN XPOVIA SEV

81 Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case No. ARB
(AF)/00/2
82 B\ ko Klager, (2011), oeh 175 emt - Kalicki-Medeiros, (2007), ok 34 - Draguiev, (2014), ce\ 292
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™MV avavewbnke 1 adela Aettovpylag Kuplwg ylax TOALTIKOUG Adyoug, 1 ToL TNV
(KOVOTIO(NOT) TOU ALTHATOG TWV KATOIKWY TNG TEPLOXNG YL ATTOUAKPUVOT TWV
gykataotacewv amoffAntwy. H etapla mpoo@epOnke va HETAKIVIIOEL OE QALY
TEPLOXN TNV EYKATAOTAOCTY, OHWG €V TEAEL TNG {NTNONKE va amoywpnoet
oploTikwG. H etalpia otpa@nke Kata Tov kp&tous Tov Meflkol kal vooTnpLEe
Tw¢ to Melikd mapafiace to mpofAremopevo FETS oty BIT petatv Meikov-
[omaviag kabwg Sev oeBactnke TIg évvoueg mpoodokies tov emevdutn. To
ST TIKO SIKAOTNPLO EEETACE TOV ETIHAXO OPO TNG GUVONKNG IOV APOPOVTE TO
FETS wote va S1amIoTwoeL TO €0pOG TWV VTIOXPEWOEWY TIOU SEGHUEVAV TO KPATOG
uTtod0xNG.83 To SikaoTplo KATEANEE 0 Pl EVPVTATH EPUNVEIX TOVL ETIH)OV
UETPOU SiKaMG Kal LOOTIUNG peTaxeiplong, Pacilopevo kupiwg oto KabBnkov
KaANG miong Tmou Jdeopevel T Kpdtn pe Paon To SiebBvég  Sikaio.84
Xapakmmplotikd otn okePm 154 avagepet:

«The Arbitral Tribunal considers that this provision of the Agreement, in light of
the good faith principle established by international law, requires the Contracting

Parties to provide to international investments treatment that does not affect the

basic expectations that were taken into account by the foreign investor to make the

investment. The foreign investor expects the host State to act in a consistent

manner, free from ambiguity and totally transparently in its relations with the

foreign investor, so that it may know beforehand any and all rules and regulations
that will govern its investments, as well as the goals of the relevant policies and
administrative practices or directives, to be able to plan its investment and comply
with such regulations. Any and all State actions conforming to such criteria should
relate not only to the guidelines, directives or requirements issued, or the
resolutions approved thereunder, but also to the goals underlying such regulations.

The foreign investor also expects the host State to act consistently, i.e. without

arbitrarily revoking any preexisting decisions or permits issued by the State that

were relied upon by the investor to assume its commitments as well as to plan and

8 ApBpo 4 «Each Contracting Party will guarantee in its territory fair and equitable treatment,
according to International Law, for the investments made by investors of the other Contracting Party.»
84 BA okéyin 153 «The Arbitral Tribunal finds that the commitment of fair and equitable treatment
included in Article 4(1) of the Agreement is an expression and part of the bona fide principle
recognized in international law, although bad faith from the State is not required for its violation: To
the modern eye, what is unfair or inequitable need not equate with the outrageous or the egregious.
In particular, a State may treat foreign investment unfairly and inequitably without necessarily acting
in bad faith.»
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launch its commercial and business activities. The investor also expects the State to

use the legal instruments that govern the actions of the investor or the investment

in_conformity with the function usually assigned to such instruments, and not to

deprive the investor of its investment without the required compensation. In fact,
failure by the host State to comply with such pattern of conduct with respect to the
foreign investor or its investments affects the investor’s ability to measure the
treatment and protection awarded by the host State and to determine whether the
actions of the host State conform to the fair and equitable treatment principle.

Therefore, compliance by the host State with such pattern of conduct is closely

related to the above-mentioned principle, to the actual chances of enforcing such

principle, and to excluding the possibility that state action be characterized as

arbitrary; i.e. as presenting insufficiencies that would be recognized “..by any
reasonable and impartial man,” or, although not in violation of specific regulations,
as being contrary to the law because: ...(it) shocks, or at least surprises, a sense of
juridical propriety.”»

Me v avwtépw Statumwon to Sikaotnplo epunvevoe to FETS tng ouvOnkng
EVPUTATA, KATA TPOTIO WOTE AVUTO VX CUVETIAYETAL OXL LOVO apVNTIKEG AAAG Kal
BEeTIKEG LUTIOXPEWOELS SpAoNG YL TO kKpatog vmodoxnes.85 ‘Etol, katd To
Swkaotnplo to FETS emiBaAAeL, v TPOKEWEVW, GTO KPATOG LTTOSOXNG O)XL LOVO VA
NV HETABAAAEL TO VOUOBETIKO TTAAIOLO KATA TPOTIO EMI{IULO YLK TOV EMEVOUTY,
QAAG KoL va XPNOLUOTIOLEL OAX T VOUIKA HECH IOV €xeL oTn S1dBeon Tou pE
TPOTIO SLaavt) Kol Un Kataxpnotiko. To Sikactiplo SikaloAoyel Tnv geuputatn
auTn epunveia oto yeyovog tws to FETS amoteAel, edw, éva autdvopo pETPO
TPOoTACiNG TO omolo gpunveveTal e Baon tnv ocvykekpuévn BIT, T BovAnon
TWV PEPWV OAAG Kal pe BAom Yevikeég apxég tou OeBvolg Sikaiov Omwg M
UTIOXPEWOT KAANG TIOTNG TwV Kpatwv. XaApaKTINPOTIKA TO SIKAOTNPLO
AVAPEPEL:

«155. The Arbitral Tribunal understands that the scope of the undertaking of fair
and equitable treatment under Article 4(1) of the Agreement described above is
that resulting from an autonomous interpretation, taking into account the text of
Article 4(1) of the Agreement according to its ordinary meaning (Article 31(1) of

the Vienna Convention), or from international law and the good faith principle, on

85 Klager, (2011), oeA 176
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the basis of which the scope of the obligation assumed under the Agreement and
the actions related to compliance therewith are to be assessed.

156. If the above were not its intended scope, Article 4(1) of the Agreement would
be deprived of any semantic content or practical utility of its own, which would
surely be against the intention of the Contracting Parties upon executing and
ratifying the Agreement since, by including this provision in the Agreement, the
parties intended to strengthen and increase the security and trust of foreign
investors that invest in the member States, thus maximizing the use of the economic
resources of each Contracting Party by facilitating the economic contributions of
their economic operators. This is the goal of such undertaking in light of the
Agreement’s preambular paragraphs which express the will and intention of the

£

member States to “..intensify economic cooperation for the benefit of both
countries...” and the resolve of the member States, within such framework, “...to
create favorable conditions for investments made by each of the Contracting
Parties in the territory of the other ...”».

Eivat mpodnAo mwg, v MPOKEHEVW, TO SIKACTNPLO XPNOLHOTIOMoE TN oLVSEDT
tov FETS pe to Siebvég Sikawo («according to International Law») Tov umtdpyel
0TI YPOAUUATIKY SLATUTIWoT) NG cUVONKNG, OXL YIX VA EAXXLOTOTIOU|OEL TO VP0G
™m¢ Sataing (0mws €xel ovufel oe aAAeg LVTTOBEDELS) AAAA Vi va peyeBUVEL TO
oVOLAOTIKO TEpLeXOuevo Tov FETS kal TIG LTTOXPEWOELS OV ATIOPPEOLY ATIO
auto. H mapamoum oto 61ebvég Sikalo xpnowomombnke amd to SartnTiko
SIKAOTIPLO YIX VA EVOWUATWOEL TNV VTOXPEWON KAANG TiotnG Tou Stebvoig
Sikaiov oto FETS kai, £Tol, va TepLlopioel evpUTATA TNV KUPLAPXLKT VOUOOETIKY
APUOSLOTNTA TOU KPATOUG VTTOS0XTG EVAVTL TOV ETEVSLTH.

[Tapopola cvAdoyloTiky Kol evpvtatn epunveia tov FETS vioBétnoe 1o
SttnTikd Sikaotplo otnv vmobeon MTD v Chile86.87 Ta mpayuatika
TEPLOTATIKA apopoVoav eva Madalolavo emevdutn 0 omolog emixeipnoe va
SpaotnplomomBel 0to Topéa aKvTwV TG XIANG, OTNV TPWTEVOVOA ZAVTLAYKO.
Tuykekpluéva, o emevduTnG NOEAE VA KATAOKEVACEL AKIVNTO O€ TEPLOX] OTIOU
elxe XapakTNpLoTel wg meployn KaAdepyelwv. O emevéuTis Bewpnoe mwg Ba

UTTOPOVCE VA ETITUXEL EVKOAQ TOV ATIOXAPAKTNPLOUO TNG EMIHAYNG TIEPLOYTS KL

8 MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of Chile, ICSID Case No. ARB/01/7
87 BA ko Klager, (2011), oeh 177-178 - Kalicki-Medeiros, (2007), o\ 36
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TPOXWPNOE OTNV Tpaypatomoinon tov oyxediov. Mapd tnv amodoyn Tng
emévéuong amd ™ XWlavr emitpoT emevdLuoewv, v TéAEL 0 emevduTNG Oev
KATAPEPE VA ETITUXEL ATOYXAPAKTNPLOUO Kol EYKPLON A0 GAAEG KUBEPVNTIKES
VTMPEoieg (AOYw NG «NOTIKNG TIOALTIKNG» NG XIANG) Kol To eMEVSUTIKO oXESL0
QTETUYE. TN OUVEXELN, O LOAXLOLAVOG ETTEVSUTNG OTPAPNKE KaTA NG XIANG Kal
emkaAéotnke mapafiaon tov FETS Adyw mpooBoAns Twv Evvopwyv TIposdoKiwy
tov. To StutnTikd SikaoTiplo KANONKe va epunvevoel to apbpo 4 tng BIT
uetalV Xung-Matawoiag.88 Apxika to Sikaotnplo apvnOnke va epunveVoeL Tov
emipayo 6po pe Baomn to Stebveg OO Sikato (SnAadn to IMST) 1) pe Bdom ™
vopoAoyia mov avamtixdnke evtog tng NAFTA kol TPOEkpLVE X QUTOVOUN
epunvela ™G emevSLTIKNG oLVONKNG.89 TN GUVEXELR, TO SIKAOTNPLO EPUNVEVDE
to FETS pe Bdon toug kavoves g AXB kat Siamiotwoe ot okéYn 113 mwg: «...
As regards the object and purpose of the BIT, the Tribunal refers to its Preamble
where the parties state their desire “to create favourable conditions for
investments by investors of one Contracting Party in the territory of the other
Contracting Party”, and the recognition of “the need to protect investments by
investors of both Contracting Parties and to stimulate the flow of investments and
individual business initiative with a view to the economic prosperity of both
Contracting Parties”. Hence, in terms of the BIT, fair and equitable treatment
should be understood to be treatment in an even-handed and just manner,
conducive to fostering the promotion of foreign investment. Its terms are framed as
a pro-active statement -“to promote”, “to create”, “to stimulate”- rather than
prescriptions for a passive behavior of the State or avoidance of prejudicial conduct
to the investors». 'ETGL, To SIKAOTNPLO SEXTNKE TIWG TO EMipayo UETPo Sev €0eTe
UOVO aPVNTIKEG VTIOXPEWOCELS OTO KPATOG LTOSOXNG 0AAG BEC0UEVE TO KPATOG
vTodoXNG o€ BETIKES eVEPYELEG, NTOL 0T Bepediwon kat Statrpnon evog @ALkoL
mepBdAlovTog yix Ttoug &Evoug emevdutég. Katomv tolTtou, To Sikaotiplo

SlamioTwoe WG 1 amodoxn €k LEPOUG TNG ETLTPOTHG EMEVOVOEWV TNG XIANG TOU

88 «Investments of investors of either Contracting Party shall at all time be accorded fair and equitable
treatment [...]»
8 B\ okén 112 «This being a Tribunal established under the BIT, it is obliged to apply the provisions
of the BIT and interpret them in accordance with the norms of interpretation established by the Vienna
Convention on the Law of the Treaties, which is binding on the State parties to the BIT. Article 31(1) of
the Vienna Convention requires that a treaty be “interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context and in the light of its object
and purpose.”»

36
Inupidwv Mewpyltog Mixog
ABnva 2016



To «pétpon» TG Sikalng Kal LOOTIUNG LETAXEIPLONG
The fair and equitable treatment standard

emipayov emevéuTikoU oxebiov, vmoyxpéwve T XA va dpel Ta omoladnmote
EUTOSLA VP(OTATO 0TO VOHOBETIKO TAAIoLO TNG Kol Ta omola eumodilav Tnv
mpaypatomoinon ¢ emévdéuong Katd to Swkactiplo, 1n Uvmapén dAAwv
TOALTIKWV OMUOCIOV CUUEEPOVTOG OTIWG 1) AOTIKI TOALTIKY NG XIAng, Sev
UTTOPOUV VA KATAPYOOLVV TIG VTIOXPEWOCELS TIOU YEVVWVTAL €K TNG EMEVSUTIKNG
ouvvOnKNG.

[Tapopola cLAAOYLOTIKY] VIOBETNOE TO SLALTNTIKO SIKACTNPLO KAL GTNV
unoBeon ADC v. Hungary®0. Ev mpokelpévw, €vag KUTIPLOG emMeVOUTNG ElXE
AQVOAGBEL TNV KATOOKELT) TOU Kuplotepou aegpodpopiov tmg Ovyyapiag. To
OVUYYPLKO SNUOCL0 TIPOEPN HETA TNV TIPAYUATOTIOMOT NG eMévduong, otn ANYm
VOUOBETIKWV HETPWV TA OTola TIEPLOPLOAV TN SLVATOTNTA TOV EEVOU EMEVOULTY
VO ATIOKOWIOEL OLKOVOULKA O@EAN ATO TNV EKUETAAAELOT Tov agpodpopiov. O
KUTIPLOG €TeVEUTNG oTpapNnke kKata Ttng Ouvyyaplag vmoompilovtag mweg M
emipoym mpaktikn mapafiale to FETS mov kabiépwve n BIT petadd Kumpovu kat
Ovyyapiag oto apBpo 3.21 AT TN pePLd Tov, TO OVYYPLKO Snudolo vooTtpiEe
WG 1) EMIHOYT CUUTIEPLPOPA TOV SEV UVTIAYOTAV GTOVUG TIEPLOPLOUOVG TTOV £0ETE N
ouvvOnKn, KaBwG M VOHOBETIKY appOSLOTNTA ATOTEAEL AOKNOYN KPATIKNG
Kuplapylag Tov BepeAdlwvetal 6to SLEBVES Sikato Kal Sev pmopel va teploploTel
and to FETS mov kabiepwvel 1 ouvOnkn. To Sikaotplo, wotdco, améppuie T
OVAAOYLOTIKY OTIG oKEPELS 423 Kat 424, ava@EpovTag Ta eENG:

«423. The Tribunal cannot accept the Respondent’s position that the actions taken
by it against the Claimants were merely an exercise of its rights under international
law to regulate its domestic economic and legal affairs. It is the Tribunal’s
understanding of the basic international law principles that while a sovereign State
possesses the inherent right to regulate its domestic affairs, the exercise of such
right is not unlimited and must have its boundaries. As rightly pointed out by the
Claimants, the rule of law, which includes treaty obligations, provides such
boundaries. Therefore, when a State enters into a bilateral investment treaty like

the one in this case, it becomes bound by it and the investment protection

9 ADC Affiliate Limited and ADC & ADMC Management Limited v. The Republic of Hungary, ICSID Case
No. ARB/03/16 - BA kot Klager, (2011), oe) 162-163
9 «Article 3. (1) Each Contracting Party shall ensure fair and equitable treatment to the investments of
investors of the other Contracting Party and shall not impair, by unreasonable or discriminatory
measures, the operation, management, maintenance, use, enjoyment or disposal thereof by those
investors.”
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obligations it undertook therein must be honoured rather than be ignored by a
later argument of the State’s right to regulate.

424. The related point made by the Respondent that by investing in a host State, the
investor assumes the “risk” associated with the State’s regulatory regime is equally
unacceptable to the Tribunal. It is one thing to say that an investor shall conduct its
business in compliance with the host State’s domestic laws and regulations. It is
quite another to imply that the investor must also be ready to accept whatever the
host State decides to do to it. In the present case, had the Claimants ever envisaged
the risk of any possible depriving measures, the Tribunal believes that they took
that risk with the legitimate and reasonable expectation that they would receive
fair treatment and just compensation and not otherwise.»

It ovvéxela €EeTAlOVTAG AVAAUTIKA TA TPAYHATIKA TEPLOTATIKA SlATIOTWOE
WG 1) CUUTIEPLPOPA TOV KPATOUG LTIOS0XNG amoTéAeoe Tapafioon Tou PHETPOL
QTOLTOVIEVNG TIPOOTACIAG TOU KaBLEPwVE 1) VIO Kplom emMeVSUTIKY oLVONK).
XapakploTikd ot okePm 445, To SIKAOTNPLO aAVaPEPEL:

«As regards other investment protection standards set out in Article 3 of the BIT,
the Tribunal has no objection to the approach suggested by the Respondent that
the meaning of “fair and equitable treatment”, “unreasonable or discriminatory

measures” and “full security and protection” are to be determined under the

specific _circumstances of each specific case. However, in the light of the facts
established in this case and under the above approach, the Tribunal is satisfied to
conclude that these requirements under Article 3 have all been breached by the
Respondent.».
Eivat mpoavég mwe 1 iSa n Statvmwon tov FETS oty emipoym BIT kaBiépwve
Eval APKETA VYNAO PETPO ATIAUTOVUEVNG TIPOOTACING TWV EMEVESUTWY, TO OTOL0
TEPLOPLlE PNTA TO KPATOG LTOSOXNG OTO va pnv Tpofaivel oe un gvioyn
ouvuteplpopd N Slakpltikn petayeiplon. Emopévwg, 1 epunveia tov FETS ev
TPOKELPEVW elval oteva ouvdedepevn pe v Wlaitepn Swatvmwon tov FETS
oTnV LVTO Kpion epappootéa BIT.

H vmobeon Impregilo v Pakistan®2 oa@opoloe tnv TpoofoAn] Twv

EVWOUWV TIPOCSOKIWYV TOU €emevéuTn.?3 Zuykekpluéva, Ml LTaAK) eTalpia

92 Impregilo S.p.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/3
93 BA ko Klager, (2011), oeh 183
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avédafe ™V KoTaokevy] evog vdponAektplkol @paypatog oto Ilakiotdy,
KOTOTILV UTTOYP PTG CUUQ®VIAG PE HLat TTAKLOTAVIKY apxn. Katd tnv kataokeun,
Ol TOKIOTAVIKEG apxXEG OV  aVTATOKPIvOVTOY 0€ SlA@opes CUUPATIKEG
UTIOXPEWOELS Kol apvnOnkav tnv mpoocappoyn Twv oxedlwv pe Pdon
TpofAHATA TTOU SNULOVPYNONKAV KATA TO KATAOKEVAOTIKO otddlo. Ev TéAel, o
emevOLTNG oTpagnke Kata tov llakiotav pe Baon ™ BIT petadV ItaAiag-
[Takiotav. O emevduTig LTTOOTHPIEE WG 1) AduVapia TV SNUOCLWY APXWV TOV
[TakloTAv va TNP1|ooLV TIG CUUBATIKEG TOUG UVTIOXPEWOELS ATIOTEAECE TTapafioon
tov FETS tng ouvOnkneg.?4 Qotdco, to SlaltnTikd Sikactnplo améppue T
ovAAoYyLoTIKN Tov emevduTh. Katd 1o dikaotiplo, n mapafacn Twv cupfatikwyv
VTIOXPEWOEWVY, YlA va oLVIoTd Tapafioon tov 6pov g BIT, Ba mpémel va
ylveTtal péow NG AOKNOMG NG KPATIKNG Kuplapxlag OTwS ylx mapadSetypa n
Y @Lon VOpwv Tov KabBlotovv ave@AapUooTn TNV emevOLTIK cup@wvia. H (Slx
OVAAOYLOTIKY] voBetOnke oamd To StnTIKO SIKACTAPLO oTNV UTOBeom
Consortium RFCC v Marocco®s.

Ytnv vnoBeon Eureko B.V. v Republic of Poland®, o emevdutnig
otpagnke katd TG IoAwviag emkaAiovpevog mapafioaon tov FETS Adyw
Tapdpaons ocvpBatikov 0pov TNG CUHPWVIG PETAE) TOU €MEVOUTI] KAl TOU
vTovpyelov owkovopultkwy TG IMoAwviag.?7 Ivykekpluéva, &vag OAAavSog
emevduTnG ayopace To 20% MG KPATIKNAG ETALPING, CUUQEWV®OVTAG HE TO
TOAWVIKO SNUOCLO WG 0 O TPAYUATOTIOLEITO TEPALTEPW TIWANCT UETOXWV
UECW SNUOCLAG TIPOCPOPAS WOTE O EMEVOVTIG VU ATIOKTIOEL LEYAAVTEPO PEPISLO
otV eTalpia. Qot600, A0YW TNG LETACTPOPNS TOV TTIOAWVIKOU SNLOGI0V WG TTPOG
NV aKOAOLOOUVUEVT] OTPATNYIKY (SLWTIKOTOWOEWY, 1 HEAAOVTIKY SldBeon
uetoxwv dev mpayuatomon|dnke moté. To SatnTikd Sikaothplo dev avéAvoe

Ste€odka tov emipayo 6po g BIT mov mpoéRAene to FTES.?8 Qotdoo, SéxTnke

9 «Both Contracting Parties shall at all times ensure fair and equitable treatment of the investments

or investors of the other Contracting Party. Both Contracting Parties shall ensure that the

management, maintenance, enjoyment, transformation, cessation and liquidation of investments

effected in their territory by investors of the other Contracting Party, as well as the companies and

firms in which these investments have been made, shall in no way be subject to unjustified or

discriminatory measures.»

95 Consortium RFCC v. Royaume du Maroc, ICSID Case No. ARB/00/6

% Eureko B.V. v. Republic of Poland, Partial Award, 19.08.2005

97 Klager, (2011), oe\ 181-182 — Draguiev, (2014), oeh 288

98 «Article 3.1: Each Contracting Party shall ensure fair and equitable treatment to the investments of

investors of the other Contracting Party and shall not impair, by unreasonable or discriminatory
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ALTA TTWG 1) CUUTIEPLPOPE TOV TTOAWVIKOV Snpociov mapafiale To pETpo Afyovtag
otn okeym 234: «The Tribunal has no hesitation in concluding that the "fair and
equitable" provisions of the Treaty have clearly been violated by the Respondent. In
the opinion of the Tribunal, in the present case, the conduct of the RoP could even
be characterized as "outrageous"” and "shocking”, even though, to constitute breach
of treaty, actions and inactions need not be of that degree of extremity». [lapd
AT SLatvTwoT, YIVETAL KATavonTo TwE To SikaoTplo S€xtnke ws to FETS ¢
UTIO Kplon ouvvONKNG eival Stakpltd amod to IMST katl BETeL yaunAdTepa Tov TN
Yl TNV KATA@AoN THG €uOVVNG TOL KPATous uTTodoxXNG. 'l AV TO KL 6TV oKEYM
235 mpooBétel Ttwg: «The Tribunal finds apposite the words of an ICSID Tribunal
in a recent decision that the guarantee of fair and equitable treatment according
to international law means that: "[ ... [this provision of the Agreement, in light of
the good faith principle established by international law, requires the Contracting
Parties to provide to international investments treatment that does not affect the
basic expectations that were taken into account by the foreign investor to make the
investmenr [...]"». H amdé@aon ival onuavtikn kabwe eV TPOKEHEVW, TO KPATOG
vodoxng dev INuiwoe TTEPLOVOLAKA TOV EMEVOUTI TTAPA EMANEE TIG LEAAOVTIKEG
TOU TIPOOBOKIEG, AYVOWVTAG TA OUMPBATIKA SIKAWUATH TOU €MEVOULT] TOU
oxeti{ovtav pe HEAAOVTIKEG ayopds HeToXxwv.?? TMapdAAnAa, To SlartnTiKo
SIKAOTIPLO E0TIACE KL GTNV AQUOAIPET CUUTIEPLPOPE TOV TIOAWVIKOV Snpociov,
To omoio TmpoomaBovoe AMOTPEYEL TOV EAEYXO HIXG OTPATNYLKNAG KPATIKNG
eTMIYElpnONG Ao Evav aAAodatd emevduTn. 100

Ymv vunobeon Parkerings-Compagniet v Lithuaniall, o emevduTtng
OTPAPNKE KATA TOU KpAtoug tnG AlBovaviag vmoompi{ovtag mapafiaon tov
mpoPAemouevov FETS xai, ovykekpluéva, mwg 1 AlBovavia Tpocéfoade TIg
EVVOUES TIPOoSokieg oV elyav Stapop@wOel oTov eMEVSUT AGYW EVEPYELWDV TOV
Kpatoug umodoxne.102 [lio ovykekpuéva, évag NopBnyodg emevéutng ocvvaye
ovpu@wvia pe To Apo TG BAvag yla TNV KATAOKELT EVOG CUGTHHATOG EAEYXOU

NG OTABUEVLONG AUTOKIVTWV OTO LOTOPLKO KEVIPO NG TOANG. Meta v

measures, the operation, management, maintenance, use, enjoyment or disposal thereof by those
investors.»
9 Klager, (2011), o€ 182
100 Draguiev, (2014), oe\ 288
101 parkerings-Compagniet AS v. Republic of Lithuania, ICSID Case No. ARB/05/8
102 Klager, (2011), o€\ 184
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vToypa@n TG ouvpewviag, to AlBovavikd Snuoclo dAAage TO VOHOOETIKO
TAQLOLO E ATIOTEAEGHA 1) EQAPUOYT] TNG CUUP®WVING VO UMV VL VOULKA EQIKTN
Kal, CUVETWG, 1) emEvEuoT va akupwBel. O Nopfnyog emevéutig vmtootpiée Twg
N ABovavia xpnoomoinoe tn VOHoOETIKY applodSOTNTA YLA VO UMV EQAPUOOTEL
N €MeVSUTIKY oCVH@WVIa Kal, €101, TPooERarde TIg évvopeg mpoodokieg Tovu. To
SIKAOTNPLO €PUNVEVOVTAG TOV EMiHayo 0pol03 §extnke WG To TMPOLAETOUEVO
FETS €0&Te GUYKEKPLEVEG UTIOXPEWOELS OTO KPATOG UTTOSOXMNS, OTIWG VTIOXPEWOT)
un SLKPLTIKNG LETAXE(PLONG, VTIOXPEWOT VA UNV evepyel avbaipeta kok. QoTOCO,
ALOAOYWVTAG TA TIPAYUATIKA TEPLOTATIKA SLATIOTWOE WG TA YEYOVOTA TIOU
EMKAAEITO 0 VOpRNYOG emevduTig Sev HTOPOVCAV VU OTOLYELOBETICOVY Kol
mapaBiaon voyxpéwong mov mnyalel and to mpoPAemouevo FETS g vmo kpion
e@appolopevng ovvOnkne. 'Etol, ol a§lwoelg tou emevdutn amoppl@nkav wg
ovola apfacipeg, kKaBws o (510G eviipynoe e S1kd Tov ploKO KoL YVwor o€ Eva Ui
otaBepd emevduTIKO TEPBAAAOY, Xxwplg TO Kpdtog TNG ABovaviag va
Tapaflacel omoladnmote VIoXPEwaoT) Tov. Emouévwg, n amd@aon dev umopel va
Wwhel w¢g pa mepIMTwon OTOV 1 KPATIKI Kuplapxia Tou KpATouG UToSoxXT|,
eK@palopevn amd TN VOHOOETIKY) appOSIOTNTA, VTEPIOYUOE TWV EVVOUWV
TPOCGSOKIWV Tov emevduTy. Mia TéTowx gpunveia mpoodidel otV amoé@aon o
Klager104, o omoiog BAETEL TWG TO SLALTNTIKO SIKACTIPLO TIPAYUATOTOMNOE HLX
otaduion petadd Twv Evvopwv TPOoSoKLWVY TOV EMEVEUTH Kl TNG VOUODETIKNG
APUOSLOTNTAG TOV KPATOUG UTIOS0XT|G.

AMN pa vmdéBeon OOV 0 emeVOLTNG Sev pmOpece va amOSEEEL TIg
aLTIA0E Tov Ntav 1 vntoBeon Champion Trading Company v. Egyptl%s. Ev
TIPOKELUEVW, TO SLaTNTKO SikaoThplo kKANONke va eunvevoel to Wwaitepo FET
mov mpoéRAeme 1| BIT peta&V AryOmrtou-HITA06 kot va SLAMIOTWOEL KATA TTOGOV
To kpdtog vmodoyns mapafiace to FETS kai 8lwg, TIG LTOXPEWOELS N

Stdxplong kat Stagavelas. Mlapa to yeyovog mwg 1o Sikaotniplo SEXTNKE TNV

103 ApBpo 3 «Each Contracting Party shall ensure fair and equitable treatment of the investments of
investors of the other Contracting Party and shall not impair by unreasonable or discriminatory
measures, the operation, management, maintenance, use, enjoyment or disposal thereof by those
investors.»
104 Klager, (2011), oeh 173-175
105 Champion Trading Company, Ameritrade International, Inc. v. Arab Republic of Egypt, ICSID Case
No. ARB/02/9
106 ApBpo 4 «The treatment, protection and security of investments shall never be less than that
required by international law and national legislation. »
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UTIOXPEWOT] TOU KPATOUG LVTOSoXMG va elval tnpel Sla@Avela AmEVAVTL GTOUG
eMeVOUTEG, £€Kkplve TwG 0 €emevduTG Oev Katd@epe va amodeiel TéTolA
mapofioon.

Ytv vnéBeon Biwater v Tanzanial®? to StartnTiko SIKAOTIPLO EMPETE
va e@appoocet 1 BIT petadd Tavlaviag kot Hvwpévouv Baoieiov. Ev
TPOoKeELPEVW 08, 1 emevdUTPLA eTatpla emiyelpnoe va Spaotnplomombel oty
Tavlavia avodapfavovtag Tn Slayelplon TOU GULOTHUATOG UVSPEVONG TNG
UEYQAVTEPNG TIOANG TNG Xwpas, Ntap &g ZaAdpu. QoTO600, TO EMEVEUTIKO OXESLO
XPNOLWWOTOMONKE ATO TOALTIKOUG TNG QVTLTTOAITEVONG YA ETLKOLVWVINKOUG
Adyous. Katomwv avodou oty efovoia MOALTIKWV Tov avtidpoloav oTnV
EMEVOLOT), OL APUOSIEG APYES TNG XWPAS AKVPWOAV GTNV TPAEN TO EMEVSUTIKO
eyxelpnua. To Swuttikd Swkaotiplo Swmictwoe mws 1N Taviavia eixe
TapaPLACEL TIG VTIOXPEWOELS TNG Tov ameéppeav and to FETS mov mpofAenotav
oto apbpo 2 ¢ emipaxng BIT.109 ¥tnv avdAvon tou mpofAemdpevov ot
ouvvOnkn FETS, to Sikaotiplo av kat Siaknpuée mwg to FETS Ba mpémel va
gepunveveTal pe Baon Tig SLATAELS TNG EKAOTOTE GUVONKNG KAl T BoVANON TwV
oLUBOAAOPEVWY pEpWV, KaTéEANEe Ttws To emipayo FETS dev tav ovolaotika
Staopetikd amo 1o IMST. To Sikactiplo ava@epbnke oe peyaio Pabud ot
vopoAoyia mou avamtuxOnke ota mAaiola TG NAFTA kal 0OuvGLAOTIKWG
epunvevoe to FETS g vmo kpion BIT pe Baon to IMST kat tn vopoAoyia g
NAFTA mov ev pépel meprypaget to IMST. Iapd tadta, To Sikaotnplo §ExTNKe
Tw¢ To emipaxo FETS meplaufavel: a) vmoxpéwon ceBaAcpol TwV EVVOUWY
TPOoSOKIWY TOL emevduTth, B) LTOXPEWON SLPAVELAG, Y) VLTOXPEWOT N
SLaxplong kot 8) vmoxpEwom KAANG IO TNG EK LEPOVG TOV KPATOUG VTTOSOXNG.

Itnv vndbeon Occidental Exploration v Ecuadorl® to Siaitntiko

Swkaotplo émpeme va e@apuocel v BIT petagd HIIA kat touv Exkovaddop

107 Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, ICSID Case No. ARB/05/22

108 B) avaAuTikd Kot Draguiev, (2014), e\ 289-290

109 « Investments of nationals or companies of each Contracting Party shall at all times be accorded fair

and equitable treatment and shall enjoy full protection and security in the territory of the other

Contracting Party. Neither Contracting Party shall in any way impair by unreasonable or

discriminatory measures the management, maintenance, use, enjoyment or disposal of investments in

its territory of nationals or companies of the other Contracting Party. Each Contracting Party shall

observe any obligation it may have entered into with regard to investments of nationals or companies

of the other Contracting Party.»

110 Occidental Exploration and Production Company v. The Republic of Ecuador, LCIA Case No. UN3467
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(Ionuepwov). Ta TPAYHATIKE TEPLOTATIKA a@opovoavill tnv apepikavikn
etalpia OEPC, n omola mapeiye vmnpeoieg o€ pia kKpaTikn etapla tov lonuepvou.
H apepwavikn etaipia eixe ocuvapel pa 81K cULE®VIA PE TNV KPATLKT ETOLPLO
ue Bdomn v omola n TpwTn B pmopovcE va eEAyel ameVOElG TIETPEANLO EKTOG
™G XWPAS VTOS0XNG, HE TPOVOULAKO @OPOAOYIKO KABeoTwS Kol 18lwg
mpovoplakn emotpo@n PIIA. Qotodoo, o lonuepvdg, émetta amd pia mepiodo
EQPAPLOYNG TNG CUUPWVING, HETETPEPE EAPVIKA TO POPOAOYIKO KABETTWS Kal Ol
(POPOAOYIKEG QPXEG OTUUATNONV TNV EUVOIKN (QPOPOAOYLKN HETOXE(PLON TNG
apepkavikns etalpiag. H apepikaviky OEPC otpd@nke katd TOU KPATOUS TOU
Ionuepwvov vy mapafiaon tov FETS mou mpofAemétav otnv BIT HIIA-
Exovadop.112 H apepikavikny etaipia vmootnpie mws to FETS mapafidotnke
kabwg o lonuepwdg mapafiaoce tnv vmoxpéwon mov eixe ek touv FETS va
Statnpel éva otaBepd VOUOBETIKO KAl EMXEPNUATIKO TEPLBAAAOV Yl TOV
emevéuT). ATO TN pepLd tou to Exkovadop vmootipiée mwg n emipoyxn BIT Sev
Bepedlwve éva autovopo FETS aAdd mepiéypae to IMST kai, emopévwg, Sev
€0eTe AAAEG VUTIOXPEWOELS OTO KPATOG LTOSOoXNG Tou 8ev TpoBAETOVTAL OTO
Stebvég eBykd Sikato. To SoutnTikOd SIKACTAPLO ATEPUYE VA ATIAVTI|CEL GTO
epwtnpa e&v to FETS tng cuvBnkng eivat avtoévopo 1 tavtiletal pe to IMST, éva
epwTnua kabapd BewpnTikd. AvtiBeta, €otiaoce oto €dv 1 ouvvOnkn £0eTe
VTIOXPEWOELS SLATNPNONG VOGS 6TaBEPOV EMEVOUTIKOU (VOULKOV KAl OLKOVOLLKOV)
TEPBAAAOVTOG YLl TO KPATOG UTTOSO0XNG.

'Etol, Swamiotwoe ot okéym 183 nwg: «Although fair and equitable treatment is
not defined in the Treaty, the Preamble clearly records the agreement of the parties
that such treatment "is desirable in order to maintain a stable framework for
investment and maximum effective utilization of economic resources”. The stability
of the legal and business framework is thus an essential element of fair and
equitable treatment». £Tn CUVEXELX TO SIKAOTIPLO SLATIIOTWOE TIWG 1) VTIOXPEWOT
Statpnong &vog otabepol emevduUTIKOU TEPLBAAAOVTOG TOU TPOPAETEL 1)
eMipaym ovvONKN w¢ eyyevég otolyelo Ttouv FETS, Sev Stapépel ovolaoTika amd

™V avtioTolyn vmoxpéwon movu meplapfavetat oto IMST. Xapaktnplotika:

111 B\ kau Klager, (2011), oA 77-78 kot 169-170 - Kalicki-Medeiros, (2007), oeh 36
112 'ApBpo0 Il (3) (o) «Investment shall at all times be accorded fair and equitable treatment, shall enjoy
full protection and security and shall in no case be accorded treatment less favorable than that
required by international law.»
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«189. The issue that arises is whether the fair and equitable treatment mandated
by the Treaty is a more demanding standard than that prescribed by customary
international law.

190. The Tribunal is of the opinion that in the instant case the Treaty standard is
not different from that required under international law concerning both the
stability and predictability of the legal and business framework of the investment.
To this extent the Treaty standard can be equated with that under international
law as evidenced by the opinions of the various tribunals cited above. It is also quite
evident that the Respondent's treatment of the investment falls below such
standards.»

AnAadn), To SIKAOTNPLO VTl ATTOEEVYOVTAS VX TaUTioel To ovykekpluévo FETS
™G ouvvONkng pe to IMST, TaOTIOE TO OUCLAOTIKO TEPLEXOUEVO TNG ELOIKOTEPTG
UTIOXPEWOELS TWV §V0 HETPWV (Statnpnomn otabepov mePLBAAAOVTOG) KoL EKPLVE
WG TA EMHOYA TPAYUATIKA TEPLOTATIKA KATASEIKVUOULV Tapafiaon Tng
ELBIKOTEPNG VUTIOXPEWONG TOU KPATOUG LuTodoxng. MdAlota, 1 Katd@oomn Tng
mapaBioaong elvat avefaptntn ™G VTTAPENG KAANG 1] KAKNG TLOTNG TOU KPATOUG
VTOS0XNG KATA TN UETAPBOAN TOUL emevduTIKOL TepBdAAovtog. [BA okéym 186
omov: «... Moreover, this is an 64 objective requirement that does not depend on
whether the Respondent has proceeded in good faith or not.»] Me Ti1g SLAMOTWOELS
QUTEG, TO ST TIKO Sikaotnplo, av kot Stékpve To FETS ¢ BIT amoé to IMST,
Sev SLATOTWOE OVOLACTIKEG TIPAKTIKES SLAPOPES Y TNV aflOAOYN O TWV VTIO
KPLOT TIPAYUATIK®V TIEPLOTATLKWV.

Xe §Yo vmoBéoelg Ta Stalrtn Tk Sikaotipla Slepevnoav To (MTNUA GV 1
SlaBopa ek PEPOVG TOV KPATOUS LVTTOSOYNG Utopel va BepeAdiwoel mapafiaon
Twv FETS twv enipaywv BITs.113 Ztnv vnobeon EDF v Romaniall4, ) emevéiTpla
eTalpla Katnyopnoe To KPATOG LTOSOXNG YA TN Un avéworn g adelag va
StaxelplleTal Tov KpaATIKO agpoAlpéva g xwpag H emevdutpla etaipla
vmootpe mMw¢ 1 adelx dev avavewbnke emedn 1 S apvnnke va
Swpodoxnoet SLAopous LETAOVTES TIOU ATIA(TNOAV XPNUATIONO WOTE va lval
EYYUNUEVN 1) aVavEWOT) TNG ASelag. QoTOCO, TO SLALTNTIKO SIKAGTNPLO AV KAt Sev

apvndnke mwgs 1 Swpodokia Ba pmopovoe va amoteréoel mapafiaon tov FETS,

113 Draguiev, (2014), og\ 299-300
114 EDF (Services) Limited v. Romania, ICSID Case No. ARB/05/13
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woToco ameéppufe TIG altldoelg ™G etalpiag emedn dev amodelxOnkav ta
TPAYUATIKA TEPLOTATIKA. [8lwg, To StatnTikd Sikaotnplo €8woe EU@aotn oTo
YeYoVOG Twg Ba mpémel va amodeybel Twg ekeivol Touv (ntovv T Swpodokia
evepyolV YlX TO KPATOG LTIOS0XNG, WOTE Ol EVEPYELEG TOUG v amodwBolv oTo
i6lo to kpatog. Ilapopolwg, otnv umdbeon Oostergetel v Slovakialls, ou
eMeEVOLTEG LTTOOTNPLEAV TIWG 1 EMEVEUOT ATIETUXE KAOWS Ol ApUOSIEG APYES TOV
KPATouG vmodoxng £0ecav v emiyeipnon o€ ekkabAplon HE OKOTO Vv
LOLPACOLV TA TIEPLOVCLUKA TNG OTOLXEIQ OTIS TOTIKEG ETLXELPNOELS. OL ETTEVEUTES
emiyelpnoav va Bepedlwoovy v mapafioaon tov FETS ¢ emipayngs BIT Adyw
TwV Sle@Bapuévwy TPAKTIK®OV TOU KPATOUG LVTOSOXNG OE OLUVEPYAOIA UE TNV
OLKOVOULKT pa@ia ¢ xwpag. To St Tikd SikaoTtplo Kal 6w améppue Tig
ALTIAOELS TWV EMEVOVTWV A0YW EAAMTIOVNG amodeldng xwpls, wotoco, va apvnBel
Tw¢ M StaBopa Ba pmopovoe va Bepedlwoet Tapafiaoel TWV VTIOXPEWCEWY TOU
Kpa&toug vmodoxns ek tov FETS.

Ye aAMeg vmoBéoelg ol emevduteg Tpoomabnoav va OgpeAlwoouv
mapaBioon tov FETS Adyw Katavaykaopov Tov emevdutni 1) AOyw TapeVOXAN oG
™G Aertoupylag ¢ emevduong, Tapd TO YEYOovoS TwG, ouvnbwg, Tapopolx
TEPLOTATIKA pTopel va kaAvmrtovtalr amo tn pntpa «full protection and
security».116  Xapaktnplotikd, otnv vmobeon Desert Line v Yemenll? o
eMEVOUTIG VTOOTHPIEE TWG TO Kpatog vmodoxng mapafiace to FETS Adyw
EXOPIKNG OULUTEPLPOPAG. ZUYKEKPLUEVA, TO KPATOG VLTOSOXNG OTETUXE VA
TPOOTATEPEL TIG EYKATACGTACELS TOV EMEVOUTI) ATIO GUVEXEIG EMOETELS EVOTIAWY
ATAKTWVY KAL APVIOTAV VA TIANPWOEL TI OLKOVOULKEG SECUEVCELS TOV EVAVTL TOU
EMEVOUTI). TN OUVEXELX TO KPATOG LTOSOXNG €EAVAYKAOE TOV EMEVSUTYH OTN
ovvaymn otkovoultkov cvufiBacuo’, tov omoio, Ouwg, Sev Tpnoe moté. O
emevéuTG Kivnoe TN Oebv Sadikaoia katd TOL KPATOUG UTOS0XNG Kol
UTIOOTNPLEE TIWG 0 OLKOVOUIKOG oLUPIBacpog dev tov Seopedel KaBwg Nt
Tpoiov eavaykaopov. To Stamtikd Sikaoctiplo dev avélvoe Sle€odika To
nipoPAemopevo FETS g emipoyng BIT petadv Oupdv-Yepévng. Tovto kabwg ta

TPAYUATIKA TEPLOTATIKA TNG LTOOeong Bepedlwvav gubBvvn Tov KPATOUG

115 Jan Oostergetel and Theodora Laurentius v. The Slovak Republic, UNCITRAL
116 Draguiev, (2014), og\ 297-299
117 Desert Line Projects LLC v. The Republic of Yemen, ICSID Case No. ARB/05/17
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VTOS0XN G AKOUN KoL Qv otV LTtOOeoN e@appoldTav To cvyxpovo ISMT 1 axdun
Kal To eAdxloto petpo NG amoaong Neer. To Sikaotnplo eotiace otov
OKOVOULKO oUUBLBacpd kal SmioTwoe TwG NTAV ATOTEAEOUA aVEAEVOEPNS
Sltampaypdatevong Kat efavaykaopov. Adyw BepeAiwong mapafiaong tov FETS,
To Sl TiKO SikaoTiplo apviBnke va efetdoel v mapafiaon Twv AoLTWY
pNTPWV TNG ouvvOnkng omws tng full protection and security kok. Mwx GAAn
Tapopolx vobeon Ntav n Deutsche Bank v Sri Lankall8, Ev mpokeluévw, 1
yepuavikn tpamela eixe Saveloel oplOPEVA XPNUATIKA TIOCK OTNV KPATLKN
TETPEAAiKN eTapia s Zpt Aavka. H kpatikn etapia Adyw G peTafoAng tng
TIUNG TOL apyol TETPEAAIOV QVTIHETWTI(E OLVEXWS TPOPRANUATA Kol N
YEPUOAVIKY etalpla mpoomabnoe  va v efutmpetnoel péow
emavadlampaypatevons twv davelwv. Ot Vo etalpleg katéAnav oe pa
ovuBiBactiky cvpPwvia. Qotdoo, Adyw TTwyevVoNS TG Zpt Advka, 11 oOpaon
KATayyeABnke Kot 1 emevdlTpla etalpla {)tnoe ta o@ellopeva. Meta v
KATAyYeALQ, oL apxEG TNG Zpt Advka KiviOnkav evavtiov TG YEPUAVIKNG ETALPLaG
He SLA@POPOVG TPOTIOUG OTIWG &APVIKOVG €AEYXOUG, TPOCGEPUYN] OTO QAVWTOTO
Sikaotplo pe katnyopieg Swpodokiwyv, Sta@bopag kok. H yeppavikny etapia
vmootpige wg 1 Lpt Aavka mapafiace to FETS, kaBwg 6Aeg oL evépyelég g
amoteAovoav TPAEELS avTEKSIKNONG AOYw KATAyyeAlOS TNnNG oup@wviag.
AMwoTe, o emke@aing ¢ Kevtpwkng Tpamelag tng Zpt Advka eixe Stapumvioel
otV emevdlTpLA TwG OAa Ta TpofAuata Oa teAsiwvav €dv BPLOKOTAV LA
amodekTr) AVOM Yyl TNV etapia mMETpeEAaiov. Me aUTA TA TPAYUATIKA
TIEPLOTATIKA, TO SLLTNTIKO SIKAGTNPLO EVKOAX KATEANEE OTO CUUTEPAT A TIWG OL
TIPAKTIKEG TWV 0PYAVWV TOU KPATOUG LToS0XN G amoteAovoav Tapafiact Tov

vTO kplom mpoPAemopevou FETS.

118 Deutsche Bank AG v. Democratic Socialist Republic of Sri Lanka, ICSID Case No. ARB/09/2
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5.3. Nopoloyia 6YETIKd Be TNV Kplon TG ApyevTivigllo

Mua amo Tig TpwTEG VTTOOETELS TTOL APOP& TNV ApyevTivi (Ttponyeital Tng
kplong tov 1999-2002) eivar n Vivendi v Argentinal?0. Ttnv mpoxeipevn
mepimtwon1?!, pa yaAAkn etapla amomelpddnke va SpactnplomowmBel oty
ApYyevTiv] KaL, GUYKEKPLUEVX, OTOV TOUEN SLAYEIPLOTG TOU GLUGTHUATOG VEPEVOTG
UG ETTOPYXLAG TNG XWPAS, OTA TAXIOLX TIPOYPAUUATOS WSwTiKoToinong. Mapd
TNV APYLKN CUPEWVIA LE TIG APUOSLEG APYES KAL TNV aVAANIN TOU EYXELPNUATOG
amd v emevdUTplH eTAlpia, TO OA0 €mMeVOUTIKO OXESL0 XpmnolpoTomOnke
ETKOLVWVIAKA OO TIG TOTIKEG TOALTIKEG SUVAUELS Yl TNV AvodO TOUG GTNV
TOTIIKN]  KUPBEPVNOTN, HE TPOYPAUUATIKY] UTOCOYESN TNV avTidpacn oty
WSlwTikomonomn tov vepov. TeAlkd, To OA0 eMEVOUTIKO EYXEPNUX ATIETUXE KAL 1)
EMeEVOLTPLA ETAPLO OTPAPNKE KATA TNG Apyevtiviig Adyw mapafiaong twv
vToxpeWoewV Tov amoppeovv amo to FETS ¢ BIT petadb F'aAdlag-ApyevTiviig.
H Apyevtiviy apovOnke mpofarlovtas wg emixelpnua mws to emipoyo FETS
mpEmeL va e§lowBbel pe to IMST woTe va elval TTEPLOPLOUEVES OL UTTOXPEWOELS TG
ue Baon t™ ovvOnkn. To SttnTikd Sikaotnplo améppuPe €& oAokAnpov TN
oLAAOYLOTIKY TNG ApyevTiviigl2Z kol epunvevoe tov emipayxo 0pol23 e fdaon
AXB. Katomv tovtov Samiotwoe mws to FETS mov mpoPAémel 11 ouvOnkn
ATOTEAEL VO UTOVOUO HETPO TIPOCTACIAG TWV EMEVOVTWV TO 0Toio Ba TpEmel
va gpunvevtel pe Baomn 1 BovAnon twv cLUBAAAOUEVWY GTN GUVOT KN KPATWY
KaL TA 000 SIATUTIWVOVTAL GTO TIPOOIL0. TN GUVEXELX, TO LT TIKO SIKAGTNPLO

a&loAOYNOE TN CUUTIEPLPOPA TNG APYEVTIVIIG UE BAOMN TO AUTOVOUO UETPO TNG

119 perera, (2012) Part | kat Part Il
120 compafiid de Aguas del Aconquija S.A. and Vivendi Universal S.A. v. Argentine Republic, ICSID Case
No. ARB/97/3
121 ) kaw Draguiev, (2014), oeh 287
122 )\ gkén 7.4.7 «The Tribunal sees no basis for equating principles of international law with the
minimum standard of treatment. First, the reference to principles of international law supports a
broader reading that invites consideration of a wider range of international law principles than the
minimum standard alone. Second, the wording of Article 3 requires that the fair and equitable
treatment conform to the principles of international law, but the requirement for conformity can just
as readily set a floor as a ceiling on the Treaty’s fair and equitable treatment standard.324 Third, the
language of the provision suggests that one should also look to contemporary principles of
international law, not only to principles from almost a century ago.»
123 «Each of the Contracting Parties undertakes to grant, within its territory and its maritime area, fair
and equitable treatment according to the principles of international law to investments made by
investors of the other Party, and to do it in such a way that the exercise of the right thus recognized is
not obstructed de jure or de facto.»
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oLVONKNG Kal SLATOTWOE WG TO KPATOG UTTOS0XNG TAPAPBLOCE TIG VTTOXPEWTELG
Sta@avelag Evavtl Tou emevoLTH KaBwG Kat TPooERaAAe TI§ EVvopeg TPoodokieg
Tov Tou elyav SnuovpynBel Adyw ™G ApPXKNG OETIKNG CULUUTEPLPOPAS TWV
QAPYEVTLVIKWV APYWV.

H vnobeon CMS v Argentinal?* sival pia amo TIG eMEVEUTIKEG A§LWOELS
IOV YEVVIONKAV A0 TNV OLKOVOWIKY Kplon TnG Apyevtivic tnv mepiodo 1999-
2002.125 Ev mpokelnévw, U aUEPLKAVIKN eTalpla eixe emevéloel ayopalovtag
UETOXEG OTNV EVEPYELAKN ayopd TnG Apysvtvig tn Sekaetia tov '90. H
QUEPLKAVIKY] ETALPlo E(XE CLUUPWVNOEL PHE TO APYEVTIVIKO SNUOGLO TPOVOULOKT)
uetaxeiplon oto Béua MANPWUNG Twv Sacpwv (MANpwUN o€ SoAdpla avti ylo
méoog). Kata tv kplon mou émAnée tnv Apyevtvi), TO KPATOG UTIOS0XTNG
HETETPEPE AOYW TWV EKTAKTWV OLKOVOULKWY GUVONKWVY TO VOROBETIKO TTAXIG1O,
KATAPYWVTAG TO TPOVOULAKO KABEOTWSG KAl EMPBAAAOVTAG OTNV OUEPIKAVIKN
eTalpla va TAnpwvel Toug SaopuolG o€ TECOG 0€ OVOUAOTIKY LooTiia 1:1 pe to
SoAdplo (Tapd TNV «KATPAKVAO» TNG lOOTIMlaG ekelvn Ttnv meplodo). H
eMeVOLTPLA ETALPIX OTPAPNKE KATA TNG APYEVTIVIG KoL {1)TNOE TNV KATadikn ¢
AO0yw mapafioaong tov FETS tn¢ BIT petady HIIA-Apyevtiviig, to omolo
vmoxpéwve TNV Apyevtiviy oe  Swatnpnon otabepoll VOUoBETIKOU Kl
ETXEPNUATIKOU TEPIBaAAovTos. H Apyevtiviy vmootiplle mMw¢ o emipayog
6p0og126 ¢ BIT evowpatwve to IMST kot Sev €0ete éva GAAO QUTOVOUO PETPO
mpootaciog Twv emevéutwy. Kata v Apyevtivi) to IMST mov mepléypage n
ouvvOnkn Sev €0ete vmoxpéwon Satpnong otabepol TMEPIBAAAOVTOS YLX TO
KPATOG VTTOSOXNG Kal, 0€ KAOE TEPITTWOT, TO KPATOG VTTOSOXNG UTOPOVCE VX
UeTaBAAAEL TO VOUOOETIKO KaBeoTWS o€ TEPLOSOVG Kpiong agov to IMST Sev
Teplopilel TNV €0VIKN KLpLap)ia TOV KPATOUS UTTOS0XNG OTO VA VOUODETEL KATA
BovAnomn. To SwatnTikd Sikaotnplo améPuye va aoyxoAnbel pe to {TNUaA
oLYkplong Tov emipayov FETS pe to IMST. To Sikaotiplo eotiace otnv epunveia
tov FETS ¢ ouvOnkng pe Bdon to keipevo ¢ BIT kat to mpooiptd g. ‘Etoy,

SlamioTwoe Ta €€Ng:

124 CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB/01/8
125 Klager, (2011), oeX 79-80 kat 171-172 - Kalicki-Medeiros, (2007), o€\ 36
126 ApBpo 11 (3) (a) «Investment shall at all times be accorded fair and equitable treatment, shall enjoy
full protection and security and shall in no case be accorded treatment less favorable than that
required by international law.»
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«273. The key issue that the Tribunal has to decide is whether the measures
adopted in 2000 - 2002 breached the standard of protection afforded by
Argentina’s undertaking to provide fair and equitable treatment. The Treaty, like
most bilateral investment treaties, does not define the standard of fair and
equitable treatment and to this extent Argentina’s concern about it being
somewhat vague is not entirely without merit.

274. The Treaty Preamble makes it clear, however, that one principal objective of

the protection envisaged is that fair and equitable treatment is desirable “to
maintain a stable framework for investments and maximum effective use of

economic resources.” There can be no doubt, therefore, that a stable legal and

business environment is an essential element of fair and equitable treatment.

275. The measures that are complained of did in fact entirely transform and alter
the legal and business environment under which the investment was decided and
made. The discussion above, about the tariff regime and its relationship with a
dollar standard and adjustment mechanisms unequivocally shows that these
elements are no longer present in the regime governing the business operations of
the Claimant. It has also been established that the guarantees given in this
connection under the legal framework and its various components were crucial for
the investment decision.»

Q¢ 1tpog TN oxéon petafy FETS kat IMST to Sikaotriiplo meplopiotnke (OTTwG Kal
otV Occidental Exploration v Ecuador) ot S1amioTwon Tws 1) EQAPUOYT TOU
€VOG 1) TOL GAAovL PETPov Bev Ba elxe TPAKTIKY Sla@opd yia TNV afloAdyNon TwV
VUTIO KPLOoT) TIPAYUATIKWV TIEPLOTATIKWV. XAPAKTNPLOTIKA €iTte TN okéYm 284:
«While the choice between requiring a higher treaty standard and that of equating
it with the international minimum standard might have relevance in the context of
some disputes, the Tribunal is not persuaded that it is relevant in this case. In fact,
the Treaty standard of fair and equitable treatment and its connection with the
required stability and predictability of the business environment, founded on
solemn legal and contractual commitments, is not different from the international
law minimum standard and its evolution under customary law.»

Katomv tTwv avwtépw, To Sikaotiplo katadikace Tnv Apyevtivi Yia mapafiaon

tov FETS, to omolo epunvevoe wg éva autOVopo PETPO IOV TIPOPAETEL ) CLUVOT KN
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Kol TO 0To(0 eMIBAAAEL BETIKEG VTIOXPEWOELS OTO KPATOG LTIOSOXNG EVAVTL TWV
emevouTwv.127

H vn66eom Azurix v Argentinal?8 a@opoVoe Lo AUEPLKAVIKT) ETALPLA TTOV
ATOTELPABNKE VA eTTEVEVOEL 0TV APYEVTIVY] 0TOV TOPEN SlayElplong OGOV
VEPOU 0€ oOoTkA kKévtpa.l29 H Apysvtivi) yopnynoe otnv etapia Tig
amoaitovpeves adeleg Stayeiplong, ot omoleg elyav Siapkela 30 xpdvwv. QoTtdo0,
OL TOTILKEG apXEG £€BECcAV EUTOSIA GTNV TIPAYUATOTIOMOT TNG EMEVELONG, KUPlwG
YW@ va EKUETAAAELOOVV TOAITIKA TO YEYOVOG, HE AMOTEAECUN AOYW TNG N
OLVEPYAOIAG TWV TOTIKWV ApPXWV TO OA0 MeEVSUTIKO gyxeipnua va amotOyel H
QUEPLKAVIKY] ETALPIA OTPAPNKE KATA TNG APYEVTIVIIG LTTOOTNPL{OVTAG TIWG TO
Kkpatog vmodoxng mapafiace to mpoPAemopevo FETS tng BIT peta&y HIIA-
Apysvtiviig130 kal, CUYKEKPLUEVA, TIWG ATMETUXE va SlaTnpnoel eva otabepo
OLKOVOULKO KOL ETLXELPNUATIKO TEPBAAAOV Y Tov emevduTth. H Apyevtivi) and
™ pepld ¢ vmootnpée mwg to FTES ¢ BIT etvat tavtoonpo pe to IMST kot
OLVETIWG Sev elxe kapla voxpéwon Swatnpnong otabepol TepBAAlovTog yia
Tov emevduty. To SatnTiKO SIKAOTPL0 EPUNVEVOVTAG TOV ETIUAYO OPO
Slamiotwoe Ta €&Ng:
«360. In their ordinary meaning, the terms “fair” and “equitable” used in Article
3(1) of the BIT mean “just”, “even-handed”, “unbiased”, “legitimate.”299 As regards
the purpose and object of the BIT, in its Preamble, the parties state their desire to
promote greater cooperation with respect to investment, recognize that
“agreement upon the treatment to be accorded such investment will stimulate the
flow of private capital and the economic development of the Parties”, and agree
that “fair and equitable treatment of investment is desirable in order to maintain a
stable framework for investment and maximum effective use of economic
resources.” It follows from the ordinary meaning of the terms fair and equitable
and the purpose and object of the BIT that fair and equitable should be understood
to be treatment in an even-handed and just manner, conducive to fostering the

promotion of foreign investment. The text of the BIT reflects a positive attitude

127 Kalicki-Medeiros, (2007), o\ 37
128 Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12
129 B)\ emtiong Klager, (2011), o€) 83 ent - Kalicki-Medeiros, (2007), o) 39 - Draguiev, (2014), o\ 180
130 ApBpo 11 (3) (o) «Investment shall at all times be accorded fair and equitable treatment, shall enjoy
full protection and security and shall in no case be accorded treatment less favorable than that
required by international law.»
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towards investment with words such as “promote” and “stimulate”. Furthermore,
the parties to the BIT recognize the role that fair and equitable treatment plays in
maintaining “a stable framework for investment and maximum effective use of
economic resources.”

361. Turning now to Article I1.2(a), this paragraph provides: “Investment shall at
all times be accorded fair and equitable treatment, shall enjoy full protection and
security and shall in no case be accorded treatment less than required by
international law.” The paragraph consists of three full statements, each listing in
sequence a standard of treatment to be accorded to investments: fair and
equitable, full protection and security, not less than required by international law.
Fair and equitable treatment is listed separately. The last sentence ensures that,
whichever content is attributed to the other two standards, the treatment accorded
to investment will be no less than required by international law. The clause, as
drafted, permits to interpret fair and equitable treatment and full protection and
security as higher standards than required by international law. The purpose of the
third sentence is to set a floor, not a ceiling, in order to avoid a possible
interpretation of these standards below what is required by international law.
While this conclusion results from the textual analysis of this provision, the
Tribunal does not consider that it is of material significance for its application of
the standard of fair and equitable treatment to the facts of the case. As it will be
explained below, the minimum requirement to satisfy this standard has evolved
and the Tribunal considers that its content is substantially similar whether the
terms are interpreted in their ordinary meaning, as required by the Vienna
Convention, or in accordance with customary international law.»

Katomiy to Sikaotplo afloAdynoe T TPAYUATIKA TIEPLOTATIKA KAl Katadikaoe
™v Apyevtvn yia mapafiaon tov FETS.

Kablotatat mpo@avég mw¢ To SiKaotplo SlamioTwoe TwG TO
mpofAemopevo otn BIT pétpo amaittovpevng mpootaciag Twv eMeEVSUTWVY OeV
umopovoe va tavtiotel pe IMST. To ovykekpiuévo FETS émpeme va epunvevTtel
autovoua pe Baon To Kelpevo NG (Slag ™ emevSLTIKNG cLVONKNG Kal pe Bdaom
™ PovAnon Twv oVUPBAAAOUEVWY KPATWV, OTWE QUTH QTMOTUTIMVETAL OTO
mpooipto. Ek TouTwv mpokVTTEL TwG To eTipayo FETS €0ete v umoypewon oto
EKAOTOTE KPATOG UTTOSOXMG Vi Statnpel éva otaBepo emevéuTikO TtEPBEAAOV Yia
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ToUG aAAoSamovg emevouTES. To StattnTiko Sikaotiplo tpooédwoe oto FETS g
ouvvONKkNnG Betikd Yapaktipa, SnAadn To kpdtog vmodoxng Ba Empeme va
Tpofailvel oe OeTIKEG €VEPYELEG EVIOYVOELS TWV €MEVOVOEWY KAl OXL VA TIG
Tapepmodifel 1 va dnuovpyel avac@arewo.13t [lapdAAnAa, T0 SKaoTiplo
AVAYVWPLOE TIWG AKOUT KL €AV 0 OpOG TNG oLVONKNG epunvevdTav pe Baon To
eOuko IMST, 1 kplon mepl katadikng g Apyevtiviic dev Ba aAlale kabwg Ta
TPAYUATIKA TEPLOTATIKA NG LTOOeoNS Bepediwvav kat mapafiaon tov IMST
Kal, EMOMEVWS, €l WIKPY TPAKTIKN onuacia Tolo HETPO Tpootaciag O
epappolotav. To Sikaotplo emonpave mwg to IMST Sev eival éva otatiko
UETPO TIpooTHoiOg OAAG e€eAlooeTal ouveXwWS AOYw akplBwg Ttou Slebvoig
eOKOV  YapakTipa Tov. QoTOCO0, €lval ONUAVTIKO TIWG TO SIKAOTHPLO
Eekabaploe mwe to emipayxo FETS elvat avtovopo kat epunvedetal pe Baon tnv
UTIO KploT) EMEVSUTIKY CUNPWVIA.

M GAAN vTT6BEoM OV APOPA TNV APYEVTIVIKY OLKOVOWIKNY Kplom elval n)
Siemens v Argentina.13% Ev pokelpévw133, 1) emevduTpla yeppavikn etatpla eiye
avoAdBet T  Omuovpyla  €vOG MAEKTPOVIKOU GUOTIUATOG OVAYVWPLONG
TPOCWTIWYV YL TO APYEVTIVIKO Snpdoto, Katomiy cuvaymg cupfoiaiov. Qotdoo,
UETA TNV TPOKANOT TNG OLKOVOULKNG Kplong, 1 kKuBépvnomn emavetétaoce TG
OLUEWVIA KoL TEAIKA TNV KATNPYNOE HECW TNG BECTILONG TWV EKTAKTWV VOUWV
TIov NG £€8wvav To Sikalwpa va emaveleTaoel 6Aeg TIG dnuooteg cvpufaoels. H
emevoLTPLA eTalpia oTpdpnke pue Baomn to mpofAenopevo FETS g BIT petaty
[eppaviag-ApyevTiviig EVAVTIA OTO KPATOG VLTOSOXNG KAl LOXUPIOTNKE TIWG
TpoofAOnKkav oL évvoueg mpoodokieg TNG Kal dgv TNPNONKE 1 UTOXPEWON
Sl AveLaG Ao TO KPATOG LVTTOS0XNG. ATLO TN UEPLA TNG, ) APYEVTLVY) LOXVUPIOTNKE
Tw¢ to mpofAemopevo FETS Oa émpeme va TUXEL aQvTIOTOLNG EPUNVEING UE TO
FETS ™ NAFTA wote va Pnv Yevwd uTToXPEWOELS SLAPAVELAG 1) TIEPLOPLOUOV TNG
vopoBetikng gfovaiag tou kpdtoug vmodoxng. To SikaoTplo OTWEG KAl TNV

Azurix, améppupe T ocvAAOYLOTIKN TG ApyevTiviis. Me tapdpola attioAoyia To

131 B kat oképn 372 émnou: «...The standards of conduct agreed by the parties to a BIT presuppose a
favorable disposition towards foreign investment, in fact, a pro-active behavior of the State to
encourage and protect it. To encourage and protect investment is the purpose of the BIT. It would be
incoherent with such purpose and the expectations created by such a document to consider that a
party to the BIT has breached the obligation of fair and equitable treatment only when it has acted in
bad faith or its conduct can be qualified as outrageous or egregious.»
132 Sjemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8
133 B kau Klager, (2011), oeh 233 - Kalicki-Medeiros, (2007), o\ 40
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Sikaotnplo Bacilopevo oto ypdpupa tg vmo kpion BIT xat 6to tpooiplo autng
katéAnge ot okéYm 290 wg: «The parties to the Treaty show by their intentions
and objectives a positive attitude towards investment. Terms such as “promote” or
“stimulate” are action words that indicate that it is the intention of the parties to
adhere to conduct in accordance with such purposes. This understanding is
confirmed by Article 2(1) of the Treaty, whereby each party even undertakes to
promote the investments of nationals or companies of the other party». 'Etol, to
FETS Bewpnbnke éva auTOVOUO HETPO TO OTOI0 YEVVA VUTOXPEWOELS YA TO
KPATOG VTTOS0XNG TIoU SeV €lval avTIOTOLXEG HE EKEIVEG TOV SlEBVOUG €BLULKOV
Sikaiov. To Sikaotnplo e€etaoe ) oxéon tov emipayov FETS pe to SieBvég
eOuko pétpo (IMST) kat Swamiotwoe TwG To TeEAeutaio, av Kol eEeAiooeTal
OLVEXWG ATO TNV €moxn TNG amo@acng Neer, UTEPLEXEL AKOUN ATALTNOELS
anddeltng kakng miote. ‘Evag 1600 vPmAdg mmyms, wotoco, yia 1N BepeAiwon
gvBVVNG ToL KpdTouG Sev elvat cupBatodg pe To Statumtwpevo ot BIT petpo. [BA
kat okéYm 300: «The purpose of the Treaty is to promote and protect investments.
It would be inconsistent with such commitments and purpose and the expectations
created by such a document to consider that a party to the Treaty has breached its

obligation of fair and equitable treatment only when it has acted in bad faith.»]
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6. YuumepaopaTa

Amé TV emoKOTMON TNG VOpoAoyiag pmopovv va géaxBovv oplopéva
OUUTIEPACUATA KL VX GCUYKPLOOUV pE TIG BewpnTIKEG BETEL.

Amé ™ vopoAoyia mpokvTTEL WG N epunvela tov FETS efaptdatal oe
ueyaio Babud amo to molx eival  e@pappootéa SleBvng ocuvOn KN KA, 8IWG, M
YPAUUATIKY SLaTOTIWOT TOU OpOU, TO KEIPEVO TG GUVONKNG, TO TPOOILO VTN
KOl O YEVIKOTEPOG OKOTIOG TNG. OL OTIOLEG SLPOPOTIOOELS 1) OUOLOTNTEG TIOU
OLVAVTWVTHL 0TI VOUOAOYia PTTOpoUV va BepeAlwBoUv o€ ONUAVTIKES SLAPOPES
1 ONUAVTIKEG OUOLOTNTEG TWV KELUEVWV TWV EQAPUOCTEWY GLUVOTNKWV.

H 6éon mwg to FETS eivatl tavtoonuo pue to IMST Sev Bplokel amodoym
amd Ta SlTNTIKA SIKKOTNPLL TIHPA TIG CUVEXEIS ETIKANOELS TWV KPATWV
vmodoxng. H epunvela auty, wotdco, €xel yivel amodekt ota TAalola TNg
NAFTA A6yw auBevTikng epunvelag TG cuVONKNG Ao Ta CUUPAAAOHEV PEPN.

O Béoelg Ttepl OLUYKEKPLUEVOU ovoLlaoTikoU Tieplexopévou tov FETS Sev
emaAnBevovTal amd TN vopoAoyia Kabws cuvavtatal TEPAcTLA Sla@opoToinomn
OTIG EPUNVEVUTIKEG €KOOXEG TOU HETPOUL. AKOUN KOl OTA (Sl TPAYUATIKA
TEPLOTATIKA, 1 e@apuoyn Staopetikwv BIT, pe Stapopetikovg 6povg, pmopel
va 081 YN 0L 0€ TEAELWG SLAPOPETIKA ATTOTEAECUATA.

H 6éom twg to FETS amoteAel pia ekSoxr) tov rule of law kat 1 0éom Twg
to FETS amotedel plx AlOTa OUYKEKPUEVWY UTIOXPEWCEWY, €V UEPEL
emaAnBfevetal amod ™ vopoAoyia. ToUTto kabwg 1 vopoloyia katadikalel cuyxva
To KPATN VTOSoYNGS OTAV ATOSEIKVUOVTAL TIPAYUATIKA TEPLOTATIKA OPLOUEVNG
«TUToAOYiG» OTIWG TIPOTBoAN EVVoUwV TPOGSoKLWY, Sla@avela koK. QoToOo0,
0TI VOUOAOY(X ATAVTWVTOAL KOl GAAEG TIEPITITWOELS TTIOU SEV EVOWUATWVOVTAL
amod T avwTépw amoPels oto FETS kai, ouvenwg, ot amoPelg avtég Sev fonbouv
OTNV UEAAOVTIKI TIPOPAEYT KATASIKACTEWY TPAKTIKWY, TIAPA TO YEYOVOS TG
KATL TETOLO elvat To Baciko mAsovekTnua evog FETS pe ouykekpipévo ouolaotiko
TLEPLEXOLEVO.

TéAog, oL SLHPOPETIKEG ATOPACELS TWV SLALTNTIKWV  SiKaotnplwyv
SwkatoAoyoVv v amoymn mws to FETS 8ev €xel ouykekpluévo kKol €Kk Twv
TPOTEPWV YVWOTO TeplexOuevo. To ovolaotikd meplexyopevo tov FETS Ba
QTOKOAVTITETAL AV TEPITTwon pe Baon v epunveia TG emipayms ouvONKng
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OUUEWVA LE TA EPUNVEVTIKA gpyaAeia ¢ AXB kat tou S1eBvoug eBipkov
Swkatov. Ot 6Toleg emaVAANPELS KAL OLOLOTNTEG 0T VOHOAOY(a SiKaloAoyouvTal,
KUPIlWG, aTd TNV OHOLOTNTA TNG EKACTOTE YPAUUATIKNG SLaTUTIWONG TOU OPOU
mov mpofAémel To FETS kol Twv Tpooliwyv Twv cuvBnKwv Pe To Kelpnevo dAAwY
ouvvONKWV. ZUVEMWG, UTopoLV va Snuovpynbolv KaTtnyopie YpAUUATIKWV
Statvntwoewv tou FETS movu elval meplocOTEPO €UVVOIKEG Yl TOV €MEVOLTH)
(umobeon Tecmed) amd aAdes (BA epunveia NAFTA) mov elvat TeplocoTeEPO
EVVOIKEG YL TO KPATOG UTTOS0XNG. Q0TO0O, Ul TETOLX KATNyoplomoinomn dev Ba
elval xpnoun yw to SlatnTikd SIKaoTtnplo To oToio oe kabe mepimtwon Ba
e@appolel v vmo kpion BIT xwpic va evlia@épetal yio AAAEG €TMEVOUTIKES

OURLPWVIESG KL TNV EPUNVELXG TOUG.
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HapapTnua

A. NAFTA
Article 1105: Minimum Standard of Treatment

1. Each Party shall accord to investments of investors of another
Party treatment in accordance with international law, including fair
and equitable treatment and full protection and security.

2. Without prejudice to paragraph 1 and notwithstanding Article
1108(7)(b), each Party shall accord to investors of another Party, and
to investments of investors of another Party, non-discriminatory
treatment with respect to measures it adopts or maintains relating to
losses suffered by investments in its territory owing to armed conflict
or civil strife.

3. Paragraph 2 does not apply to existing measures relating to

subsidies or grants that would be inconsistent with Article 1102 but
for Article 1108(7)(b).
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North American Free Trade Agreement

Notes of Interpretation of Certain Chapter 11 Provisions
NAFTA Free Trade Commission

July 31, 2001

Having reviewed the operation of proceedings conducted under
Chapter Eleven of the North American Free Trade Agreement, the
Free Trade Commission hereby adopts the following interpretations
of Chapter Eleven in order to clarify and reaffirm the meaning of
certain of its provisions:

Access to documents

Nothing in the NAFTA imposes a general duty of confidentiality on
the disputing parties to a Chapter Eleven arbitration, and, subject to
the application of Article 1137(4), nothing in the NAFTA precludes
the Parties from providing public access to documents submitted to,
or issued by, a Chapter Eleven tribunal.

In the application of the foregoing:

In accordance with Article 1120(2), the NAFTA Parties agree that
nothing in the relevant arbitral rules imposes a general duty of
confidentiality or precludes the Parties from providing public access
to documents submitted to, or issued by, Chapter Eleven tribunals,
apart from the limited specific exceptions set forth expressly in those
rules.

Each Party agrees to make available to the public in a timely manner
all documents submitted to, or issued by, a Chapter Eleven tribunal,
subject to redaction of:

confidential business information;

information which is privileged or otherwise protected from
disclosure under the Party's domestic law; and

information which the Party must withhold pursuant to the relevant

arbitral rules, as applied.

The Parties reaffirm that disputing parties may disclose to other
persons in connection with the arbitral proceedings such unredacted
documents as they consider necessary for the preparation of their
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cases, but they shall ensure that those persons protect the
confidential information in such documents.

The Parties further reaffirm that the Governments of Canada, the
United Mexican States and the United States of America may share
with officials of their respective federal, state or provincial
governments all relevant documents in the course of dispute
settlement under Chapter Eleven of NAFTA, including confidential
information.

The Parties confirm that nothing in this interpretation shall be
construed to require any Party to furnish or allow access to
information that it may withhold in accordance with Articles 2102 or
2105.

Minimum Standard of Treatment in Accordance with International
Law

Article 1105(1) prescribes the customary international law minimum
standard of treatment of aliens as the minimum standard of
treatment to be afforded to investments of investors of another Party.

The concepts of "fair and equitable treatment” and "full protection
and security” do not require treatment in addition to or beyond that
which is required by the customary international law minimum
standard of treatment of aliens.

A determination that there has been a breach of another provision of
the NAFTA, or of a separate international agreement, does not
establish that there has been a breach of Article 1105(1).

Closing Provision

The adoption by the Free Trade Commission of this or any future
interpretation shall not be construed as indicating an absence of
agreement among the NAFTA Parties about other matters of
interpretation of the Agreement.

Done in triplicate at Washington, D.C., on the 31st day of July, 2001,

in the English, French and Spanish languages, each text being equally
authentic.
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